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TAX TREATMENT OF STRUCTURED 
SETTLEMENTS 


THURSDAY, MARCH 18, 1999 

House of Representatives, 

Subcommittee on Oversight, 
Committee on Ways and Means, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1 p.m., in room 
B-318, Rayburn House Office Building, Hon. Amo Houghton 
(Chairman of the Subcommittee) presiding. 

[The advisory announcing the hearing follows:] 


( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON OVERSIGHT 

FOR IMMEDIATE RELEASE CONTACT: (202) 225-7601 

March 11, 1999 
No. OV-3 


Houghton Announces Hearing on 
Tax Treatment of Structured Settlements 


Congressman Amo Houghton (R-NY), Chairman, Subcommittee on Oversight of 
the Committee on Ways and Means, today announced that the Subcommittee will 
hold a hearing on the teix treatment of structured settlements. The hearing will take 
place on Thursday, March 18, 1999, in room B-318 Rayburn House Office Building, 
beginning at 1:00 p.m. 

Oral testimony at this hearing will be from invited witnesses only. Witnesses will 
include an official from the U.S. Department of the Treasury and representatives 
from the National Structured Settlements Trade Association and the National Asso- 
ciation of Settlement Purchasers. However, any individual or organization not 
scheduled for an oral appearance may submit a written statement for consideration 
by the Committee and for inclusion in the printed record of the hearing. 

BACKGROUND: 

Present law provides tax-favored treatment both to the payor and recipient of 
“structured settlements” for damages paid as a result of personal injury. A struc- 
tured settlement consists of a series of set payments made over a determinable pe- 
riod of time for damages paid as a result of personal injury. 

Generally, section 130 of the Internal Revenue Code grants tax-favored treatment 
to structured settlements payments. If the payments qualify, the payor can deduct 
the amount of payments made to the recipient, and the recipient can exclude the 
same amount from income. To qualify for tax-favored treatment under section 130: 
(1) the payments must be fixed as to amount and time, (2) the payments cannot be 
accelerated, deferred, increased, or decreased by the recipient, (3) the payor’s obliga- 
tion is no greater than the liable person’s obligation, and (4) the payments are ex- 
cludable by the recipient as those under section 104(a)(2) of the code. 

In recent years, firms called “factoring companies” have purchased from recipients 
the right to receive their periodic payments. Generally, the recipient receives a 
lump-sum amount at a discount from the present value of the payment stream. 
There is some question whether these transactions violate section 130 by “accel- 
erating” the payments, calling into question the exclusion for the payor and whether 
a portion of the payment may be includable as income to the recipient. Critics of 
these transactions have also argued that factoring companies take advantage of the 
recipients who may depend on the flow of income. Those who favor such trans- 
actions contend that they do not violate section 130 and that some recipients are 
well-served by the opportunity to receive lump-sum payments. 

The President, in his fiscal year 2000 budget, proposed an excise tax of 40 percent 
on the difference between the amount paid by the factoring company and the value 
of the acquired income stream. The proposal included an exception for purchases en- 
tered into under court order finding of hardship. 

Representatives E. Clay Shaw, Jr., (R-FL) and Fortney “Pete” Stark, (D-CA) in- 
troduced H.R. 263, a bill which provides for a 50 percent excise teix on the discount 
with an exception for court-approved hardship to the recipient. 

In announcing the hearing, Chairman Houghton stated: “When Congress last ad- 
dressed the tax treatment of structured settlements, it could not have foreseen the 
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market that currently exists in the purchase of structured settlements. It is timely 
and appropriate that the Subcommittee examine the tax treatment of these trans- 
actions. I am looking forward to hearing both sides of this debate.” 

FOCUS OF THE HEARING: 

The hearing will focus on the tax treatment of structured settlements and legisla- 
tive proposals to alter the teix treatment of the purchase of structured settlements. 

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS: 

Any person or organization wishing to submit a written statement for the printed 
record of the hearing should submit six (6) single-spaced copies of their statement, 
along with an IBM compatible 3.5-inch diskette in WordPerfect 5.1 format, with 
their name, address, and hearing date noted on a label, by the close of business, 
Thursday, April 1, 1999, to A.L. Singleton, Chief of Staff, Committee on Ways and 
Means, U.S. House of Representatives, 1102 Longworth House Office Building, 
Washington, D.C. 20515. If those filing written statements wish to have their state- 
ments distributed to the press and interested public at the hearing, they may de- 
liver 200 additional copies for this purpose to the Subcommittee on Oversight office, 
room 1136 Longworth House Office Building, by close of business the day before the 
hearing. 

FORMATTING REQUIREMENTS: 

Each statement presented for printing to the Committee by a witness, any written statement 
or exhibit submitted for the printed record or any written comments in response to a request 
for written comments must conform to the guidelines listed helow. Any statement or exhibit not 
in compliance with these guidelines will not be printed, but will be maintained in the Committee 
files for review and use by the Committee. 

1. All statements and any accompanying exhibits for printing must be submitted on an IBM 
compatible 3.5-inch diskette in WordPerfect 5.1 format, typed in single space and may not ex- 
ceed a total of 10 pages including attachments. Witnesses are advised that the Committee will 
rely on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. A witness appearing at a public hearing, or submitting a statement for the record of a pub- 
lic hearing, or submitting written comments in response to a published request for comments 
by the Committee, must include on his statement or submission a list of all clients, persons, 
or organizations on whose behalf the witness appears. 

4. A supplemental sheet must accompany each statement listing the name, company, address, 
telephone and fax numbers where the witness or the designated representative may be reached. 
This supplemental sheet will not be included in the printed record. 

The above restrictions and limitations apply only to material being submitted for printing. 
Statements and exhibits or supplementary material submitted solely for distribution to the 
Members, the press, and the public during the course of a public hearing may be submitted in 
other forms. 


Note: All Committee advisories and news releases are available on the World 
Wide Web at “http://www.house.gov/ways means/”. 


The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call 202-225-1721 or 202-226- 
3411 TTD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 


Chairman Houghton. Good afternoon, ladies and gentlemen. 
Thank you very much for being here. 
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We will begin the Ways and Means Subcommittee hearing on the 
tax treatment of structured settlements. We are going to review a 
matter that may be of little importance to most taxpayers, but it 
is of great importance to many who have experienced personal inju- 
ries. We are here, of course, to review the tax treatment of struc- 
tured settlements. 

Structured settlements, in a word, are a series of set payments 
made over a specific period of time for damages incurred as a re- 
sult of a personal injury. The Internal Revenue Code provides tax- 
favored treatment to structured settlements. There are some im- 
portant limitations. For example, payments must be fixed in 
amount and duration. The payments cannot be accelerated, de- 
ferred, increased, or decreased by the recipient. 

In recent years, factoring companies have been purchasing struc- 
tured settlements and providing the recipients with lump-sum pay- 
ments. These transactions raise two important questions. First of 
all, do they run afoul of the requirement that recipients cannot ac- 
celerate payments? Second, do recipients suffer by accepting a 
lump-sum payment at a discount, rather than a guaranteed pay- 
ment stream? 

Both the administration and our colleagues, Mr. Shaw and Mr. 
Stark, have proposed an excise tax to discourage these trans- 
actions. So, today, we will hear from the administration and from 
people on both sides of this debate. 

But before hearing from the Treasury and my two associates, I 
would like to yield to our ranking Democrat, Mr. Coyne. 

Mr. Coyne. Thank you, Mr. Chairman. 

I just want to point out that I am a cosponsor of Mr. Stark’s and 
Mr. Shaw’s legislation. I would just like to submit my statement 
for the record, and yield to Mr. Stark for his statement. 

Chairman Houghton. Absolutely. 

[The opening statement follows:] 

Opening Statement of Hon. William J. Coyne, a Representative in Congress 
from the State of Pennsylvania 

Today’s hearing will focus on an issue which has generated much attention in re- 
cent months — the proper tax treatment of settlement agreements. 

Current tax law provides for tax advantages to injured parties choosing to receive 
their damage awards in the form of structured settlements, rather than in lump 
sums. 

The Congress decided many years ago, and correctly so, that injured individuals 
should be encouraged to receive their damage awards over time, as periodic pay- 
ments. This insures that they have the funds needed to meet their ongoing living 
needs and medical costs. 

More recently, questions have been raised about the practice of “factoring” settle- 
ment agreements. In other words, individuals have been selling their settlement 
award payments in exchange for a lump-sum amount at a significant discount. 

One response to this situation has been legislation introduced by Congressmen 
Shaw and Stark — H.R. 263. I have joined in co-sponsoring this bill which would im- 
pose a 50 percent excise tax on factoring transactions. A similar proposal has been 
offered by the Administration which we will discuss further today. 

The discussion this afternoon should be insightful. I welcome our review of the 
tax policy concerns underlying current law, and the business dynamics of the settle- 
ment industry and factoring transactions. 

As we proceed, I hope that we keep in the mind those for whom this controversy 
really matters — those thousands of injured individuals and their families. 
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Mr. Stark. Thank you. I hadn’t meant to preempt Mr. Shaw. Mr. 
Chairman, thank you. 

I am here with my colleague, Mr. Shaw, because we are con- 
cerned about an arrangement that has worked pretty well for two 
decades. 

I chaired the Select Revenue Measures Subcommitee when we 
enacted this bill in 1982. I was skeptical then that the finance 
sharks were out there just finding a way to reduce what the courts 
might offer in a way of tort settlements. 

But as we saw this unfold, it became apparent that there was 
some great social value in a structured settlement in protecting, 
particularly in protecting people who first of all might not have had 
any acquaintance with handling large sums of money or investing 
it, or indeed, budgeting it. 

The stories of people who received large lump-sum settlements 
and squandered them were equally heart rending, some ended up 
back on welfare if they were in fact disabled. It made great good 
sense then, and I think it makes great good sense now. 

The problem is that over the course of some years, people with 
a great deal more understanding of the cost of things and the value 
of things have found a way to arbitrage or buy these payments at 
a discount. You are going to hear later. I’m sure, in testimony, 
many tales of people whose lives have been disrupted, if not de- 
stroyed by the fact that they in a very unsophisticated way, squan- 
dered their benefits. 

We are therefore, suggesting that what was originally a social 
issue, a consumer protection issue, needs some fine-tuning. 

You may hear some testimony today that will indicate that this 
ought not to be a tax issue. This is a consumer protection issue. 
I would just like to suggest that it was no less a consumer advocate 
than Russell Long, who I don’t think ever saw an issue of Con- 
sumer Reports in his life, but he used to say that it ain’t an issue 
of fairness. 

We decided the winners and losers in this business. I guess that 
is what we are here to do, to see whether we can even out the score 
between the winners and losers. Russell Long also said in regard 
to using the Tax Code to solve a problem, that he could take the 
Tax Code and make water run uphill. I suspect that he was correct. 

I hope today that this Subcommittee will hear testimony that 
will encourage all of you to support the legislation that will reason- 
ably protect these disadvantaged, and indeed, often disabled indi- 
viduals, that we have been tp^ing to protect. I know it’s not often 
a tenet of my more conservative colleagues to say that government 
has a duty to protect people from themselves, but I think you are 
going to hear an awful lot of evidence today to suggest that in 
these cases, we have been doing the right thing. 

I am pleased to be here with the author of this legislation, Mr. 
Shaw, i^d thank you, Mr. Chairman, for having this hearing. 

Chairman Houghton. Before I turn to Mr. Shaw, do you have 
any other testimony you would like to admit for the record? 

Mr. Stark. Mr. Chairman, no. 

Chairman Houghton. Just your statement? 
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Mr. Stark. Not at this point. Thank you. 

Chairman Houghton. Fine. 

[The opening statement follows:] 

Opening Statement of Hon. Fortney Pete Stark, a Representative in 
Congress from the State of California 

Mr. Chairman, thank you for holding this hearing today. 

I am here today with my colleague, Rep. Shaw, because we are concerned that 
an arrangement that has worked very well for almost two decades to compensate 
victims of serious, often disabling, physical injuries is now being unwound. And it’s 
being unwound by companies out to make a fast buck at the expense of injured vic- 
tims. 1 was the chairman of the Ways and Means subcommittee that considered the 
original bipartisan legislation in 1982 to enact the structured settlement tax rules. 
The Committee adopted a bipartisan proposal to provide long-term financial protec- 
tion to seriously injured victims and their families, so that they would not have to 
turn to tcixpayer-financed assistance programs to meet their needs. 

Today there is a troubling spread of structured settlement factoring transactions 
which threaten that policy. Factoring companies are enticing injured victims to sell 
off their guaranteed stream of payments for quick — but sharply discounted — cash. 
The long-term financial protection for the victim and their family disappears. 

The factoring companies assert that they are just providing a financial service to 
people who need money. The public record shows otherwise. Court records show that 
across the country the factoring companies are bu3dng up the financial futures of 
paraplegics, quadriplegics, people with traumatic brain injuries, permanently- 
disabled children who’ve just barely reached the age of majority. 

This completely frustrates what our Committee intended when it adopted the 
original legislation to encourage structured settlements. Chairman Archer has 
talked about rooting out abuses and closing them down. This one we don’t even have 
to ferret out. It is right there in front of us, and it is time we did something about 
it. 

Rep. Shaw and I have introduced H.R. 263 as a solution to the abuses at hand. 
Seventeen Ways and Means Members have cosponsored this bill. Treasury supports 
it. The National Spinal Cord Injury Association and the National Organization on 
Disability have endorsed it. 

I am hopeful that this hearing will prompt the favorable consideration of HR 263 
by the full committee of Ways and Means. I thank my colleague. Rep. Shaw for his 
efforts to get this bill enacted. 


Chairman Houghton. Mr. Shaw. 

Mr. Shaw. Thank you, Mr. Chairman. I thank you very much for 
having this hearing and allowing me and Mr. Stark to participate 
in support of H.R. 263, the Structured Settlement Protection Act. 

Mr. Stark and I, along with a hroad bipartisan group of col- 
leagues, introduced this bill to address serious public policy con- 
cerns that are raised by transactions in which so-called factoring 
companies purchase recoveries under structured settlements from 
injured victims. 

Congress enacted structured settlement tax rules as an incentive 
for injured victims to receive periodic payments as settlements of 
personal injury claims. I was an original cosponsor of that legisla- 
tion, along with Mr. Stark. Congress was concerned that injured 
victims would prematurely spend a lump-sum recovery and eventu- 
ally resort to the social safety net. The integrity of the entire sys- 
tem is being undone by factoring transactions. Injured victims are 
selling their settlements to factoring companies, and I might say, 
at very sharp discounts, for quick cash, spending it, and eventually 
winding up on public assistance, leaving them in the very predica- 
ment that structured settlements were set up to avoid. 
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These sales also create the risk that the special tax treatment, 
accorded to the original structured settlement, no longer applies 
after a sale. Thus, the uncertainty caused by factoring transactions 
may hinder the use of structured settlements themselves. 

H.R. 263 addresses these concerns in the following manner. To 
discourage factoring transactions, the bill imposes an excise tax on 
the factoring company. Essentially, 50 percent of the amount of the 
discount is being taxed. Because of the sharp discounts at which 
many of these purchases are made, an excise tax of 50 percent is 
necessary to act as a real deterrent to factoring transactions. 

The excise tax on a factoring company will not apply to a sale 
of a structured settlement in a court-approved hardship. The rea- 
son for this exclusion is simple. It is to provide for flexibility for 
those injured victims that need it, and have a genuine reason to 
sell their settlements. 

Finally, the bill clarifies that a subsequent transfer of structured 
settlement payments will not jeopardize the original tax treatment 
of the other parties to the settlement; namely, the settling defend- 
ant and the financial institution assuming the liability to make 
periodic payments. 

If the parties originally complied with the structured settlement 
tax rules when entering into the structured settlement, then their 
tax situation should not be changed on a subsequent sale of the 
settlement and over which they have no control. 

The way to deal with the abuses involved in factoring trans- 
actions, the aggressive sales practices, and the sharp discounts is 
not through State consumer protection laws or through lawsuits. 
Because the purchase of structured settlement payments by fac- 
toring companies so directly thwarts the congressional policy un- 
derlying the structured settlement tax rules, and raises such seri- 
ous concerns for structured settlements and injured victims, it is 
appropriate to deal with these concerns in the tax content. 

I want to thank Representative Stark for his support and assist- 
ance working together with him in enacting this bill. I urge my col- 
leagues to do the same. Again, Mr. Chairman, I want to thank you 
for holding, I think what is a most important hearing on this most 
important matter. 

Thank you. 

Chairman Houghton. Thank you very much, Mr. Shaw. I appre- 
ciate it. 

Mr. Collins, do you have anything? Would you like to 

Mr. Collins. Mr. Chairman, I just appreciate the fact you have 
let me sit in on your hearing this afternoon. We do have a con- 
stituent from Georgia that is here. I appreciate the opportunity. 
But no statement at this point. 

Chairman Houghton. Thank you very much. 

Mr. Watkins, would you like to make a statement? 

Mr. Watkins. I don’t have one 

Chairman Houghton. No, wait 1 minute. We are not going to do 
that here. We have heard too much about the oil patch from you. 
[Laughter.] 

Well anyway, to continue, I would like to introduce Mr. Mikrut. 
I don’t know you, Joe, but you used to be with the Joint Tax Com- 
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mittee 6 months ago. I think this is the first time you have testi- 
fied in front of the Ways and Means Committee. 

So, we are delighted to have you here — if you would like to give 
your testimony and would like to proceed. 

STATEMENT OF JOSEPH M. MIKRUT, TAX LEGISLATIVE 
COUNSEL, U.S. DEPARTMENT OF THE TREASURY 

Mr. Mikrut. Thank you, Mr. Chairman. It is a pleasure to be 
here. 

Mr. Chairman, Mr. Coyne, Members of the Subcommittee, and 
Members of the Full Committee, it is a pleasure to speak with you 
today about the tax treatment of structured settlement arrange- 
ments. 

As you know, the administration has proposed in its fiscal year 
2000 budget to impose an excise tax on structured settlement fac- 
toring transactions. The administration believes that the proposed 
tax, which is intended to act as a deterrent to factoring trans- 
actions, is necessary to preserve the integrity of the structured set- 
tlement tax regime and the underlying policy objective of protecting 
and providing for the long-term financial needs of injured persons. 

Our budget proposal is very similar to H.R. 263, the Structured 
Settlement Protection Act of 1999, as introduced by Messrs. Shaw 
and Stark, and cosponsored by other Members of the Subcommittee 
and the Full Committee. 

In my brief remarks, I would like to touch upon the following act 
matters: One, a description of the typical structured settlement ar- 
rangement; the favorable tax rules applicable to such arrangement; 
the tax and nontax policy concerns underlying such rules; a de- 
scription of the factoring transaction; and finally, an explanation of 
how the proposed excise tax would operate in support of the legisla- 
tive proposals underlying the current law. My written statement 
describes these matters in greater detail. I request that it be sub- 
mitted for the record. 

Mr. Chairman, an injured party that receives an award or a set- 
tlement for his or her injury generally has two options. One, to re- 
ceive a lump sum, up front payment. Or alternatively, to receive 
a stream of deferred payments. If the person chooses the lump-sum 
payment, the transaction is over, but as described below, there may 
be some negative tax consequences to such a choice. 

However, if the person chooses to receive deferred payments, he 
or she can enter into a qualified structured settlement arrange- 
ment and the inside buildup on whatever investment is within the 
arrangement is never subject to tax. 

Qualified structured settlements typically have the following 
characteristics: The defendant, who is required either by a suit or 
by an agreement to pay damages to a physically injured or ill per- 
son, enters into a structured settlement agreement with the injured 
person and a structured settlement company, under which terms, 
the structured settlement company is required to pay the injured 
person specified amounts over a period of time. Pursuant to this 
agreement, the defendant pays a lump sum to the structured set- 
tlement company, which assumes the defendant’s liability to the in- 
jured person. The structured settlement company then purchases 
an annuity contract, or some other qualified asset, to fund the li- 
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ability and uses the payments received under that contract to pay 
the amounts due to the injured person. 

Pursuant to legislation enacted in 1982, the tax results of the 
structured settlement arrangement are as follows: The defendant 
gets an up front deduction for his payment to the structured settle- 
ment company. The structured settlement company does not recog- 
nize income on receipt of that payment to the extent it requires an 
annuity or other qualified investment. 

The payments to the structured settlement company are not sub- 
ject to tax to the extent they are netted out as payment to the in- 
jured person. The injured person is not subject to tax on any 
amounts received. Taken together, these rules effectively provide 
that the earnings on funds set aside for the injured person are 
never subject to tax, in essence, giving tax-free buildup. 

Conversely, if the injured party had received an up front lump- 
sum payment outside a structured settlement, such receipt is not 
subject to tax, but if the person were to invest that lump sum, any 
earnings thereupon would be subject to tax. Thus, structured set- 
tlement arrangements are tax-preferred investments relative to 
lump-sum payments. 

As I said before, the rules that allow a tax-free buildup of struc- 
tured settlements were first enacted in 1982. Legislative history in- 
dicates that the legislation was intended for two purposes. One, to 
clarify that the tax-free treatment of deferred payments to injured 
parties was subject to section 104. 

Prior to 1983, the Treasury Department and the Internal Rev- 
enue Service had taken an administrative position similarly ex- 
empting the injured person from any tax on the earnings on certain 
funds set aside. Congress decided that it was much more preferable 
to have such law enacted statutorily. 

Second, legislative history provides similar tax benefits to the 
structured settlement companies. This benefit, which allows no tax 
upon receipt of the amount from the defendant, is necessary to ef- 
fectively allow the tax-free buildup on structured settlement 
amounts. Congress conditioned these favorable rules on a require- 
ment that the periodic payments could not be accelerated, deferred, 
increased or decreased by the injured person. 

It appears that certain nontax policy considerations underlie 
these favorable rules for structured settlements. There was a rec- 
ognition that recipients of structured settlements are much less 
likely than recipients of lump-sum awards to consume their awards 
too quickly and then thereby require public assistance. It appears 
that Congress’ tax and nontax concerns underlying structured set- 
tlements may be frustrated by factoring transactions. 

In a factoring transaction, an injured party accepts a discounted 
lump-sum payment from a factoring company in exchange for their 
future payment streams under the structured settlement. These 
discounts may be large, and factoring transactions appear to have 
become prevalent. 

Factoring transactions effectively contravene the statutory re- 
quirement conditioning favorable tax treatment on the injured per- 
son’s inability to accelerate such payments and undermine the pol- 
icy objectives for these favorable rules, that of protecting the long- 
term financial needs of injured persons. 
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By replacing structured settlement payments with a lump sum 
in the hands of the injured person, the factoring transaction facili- 
tates the potential dissipation of these amounts by the injured per- 
son. Thus, the current state of affairs affords favorable tax treat- 
ment without ensuring that the legislatively intended conditions 
for such treatment are satisfied, thereby potentially costing Federal 
revenues without ensuring that the goal of long-term income pro- 
tection for injured parties is achieved. 

Both the President in his fiscal year 2000 budget and Represent- 
ative Shaw and Stark in H.R. 263, have proposed the imposition 
of a substantial excise tax on discounts relative to factoring of 
structured settlement payments. The excise tax would not be im- 
posed when the purchase is pursuant to a court or administrative 
order finding that certain extraordinary and unanticipated needs of 
the original intended recipient render such a transaction desirable. 

The imposition of a substantial excise tax should make it far less 
likely that factoring transactions will occur, because the trans- 
actions would become less profitable. To the extent that the market 
for such purchases is reduced or eliminated, far fewer injured per- 
sons would be approached or convinced to assign their future in- 
come rights, and the integrity of the structured settlement tax re- 
gime of present law would be preserved. This will help ensure that 
the tax benefits conferred by present law accomplish their legisla- 
tive purpose. 

In conclusion, Mr. Chairman, Mr. Coyne, and Members of the 
Subcommittee, the administration looks forward to working with 
you and other Members of Congress in addressing this problem. We 
thank you for your interest in this issue, and for an invitation to 
participate in today’s hearing. I am happy to answer any questions 
you may have. 

[The prepared statement follows:] 

Statement of Joseph M. Mikrut, Tax Legislative Counsel, U.S. Department 

of the Treasury 

Mr. Chairman, Mr. Coyne, and Members of this Subcommittee, it is a pleasure 
to speak with you today about the current-law tax treatment of structured settle- 
ment arrangements and legislative proposals to impose an excise teix on the pur- 
chase of structured settlement payment streams. 

As you know, the Administration has proposed in its fiscal year 2000 budget to 
impose an excise teix on structured settlement factoring transactions. The Adminis- 
tration believes that the proposed tax, which is intended to act as a deterrent to 
factoring transactions, is necessary to preserve the integrity of the structured settle- 
ment tax regime and the underl 3 dng policy objective of protecting and providing for 
the long-term financial needs of injured persons. Our budget proposal is very similar 
to H.R. 263, the “Structured Settlement Protection Act of 1999,” as introduced by 
Messrs. Shaw and Stark and other Members of the Subcommittee and full Com- 
mittee. 

Following is an overview of the tax treatment of structured settlements under cur- 
rent law, a discussion of the rationale for these favorable rules, an analysis of the 
potential impact of a factoring transaction, and an explanation of how the proposed 
excise tax would operate in support of the legislative purpose underlying current 
law. 


Tax Treatment of Structured Settlements 

Since 1983, section 130 and other provisions of the Internal Revenue Code have 
contained a series of special tax rules intended to facilitate the use of structured 
settlements to resolve physical injury damage claims. 

Structured settlements that qualify for this favorable tax treatment typically have 
the following characteristics: A tortfeasor who is required (whether by suit or agree- 
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merit) to pay damages to a physically injured person enters into a structured settle- 
ment agreement with the injured person and a structured settlement company 
(“SSC”), under which terms the SSC is to pay the injured person specified amounts 
for a number of years or for the life of the injured person. Pursuant to the agree- 
ment, the tortfeasor pays a lump sum to a structured settlement company (“SSC”), 
which assumes the tortfeasor’s liability to the injured person. The SSC purchases 
an annuity contract to fund the liability, and uses the annuity payments received 
under the annuity contract to pay the amounts due to the injured person. 

The tax results of the structured settlement arrangement are as follows: The 
tortfeasor is permitted immediately to deduct the lump sum paid to the SSC, but 
the SSC does not include in income the amount received from the tortfeasor to the 
extent that such funds are used to purchase the annuity contract. The earnings on 
the annuity contract are taxed to the SSC according to the favorable rules generally 
applicable only to individual annuity holders. These rules generally defer teixation 
of income under the annuity contract until such time that the SSC actually receives 
annuity payments, at which time the SSC is eligible for a corresponding offsetting 
deduction for the amounts paid to the injured person. Furthermore, the injured per- 
son is not taxed on any amounts received from the SSC, even though significant por- 
tions of such payments are funded through the SSC’s investment earnings. Taken 
together, these rules effectively provide that the earnings on funds set aside for the 
injured person are never subject to tax. 

Prior to 1983, the Treasury Department and Internal Revenue Service had taken 
an administrative position similarly exempting the injured person from tax on the 
earnings on certain funds set aside on his or her behalf. See, e.g., Rev. Rul. 79-313, 
1979-2 C.B. 75. The legislative history to the rules enacted in 1983 explains that 
the statutory changes were intended, at least in part, to provide statutory certainty 
that the injured person was not subject to tax on the earnings from qualified struc- 
tured settlements. In addition, the legislation removed potential teix impediments 
with respect to SSCs. See H. Rpt. No. 97-832, 97th Cong., 2d Sess. 4 (1982); S. Rpt. 
No. 97-646, 97th Cong., 2d Sess. 4 (1982). Congress conditioned the favorable rules 
on a requirement that the periodic payments cannot be accelerated, deferred, in- 
creased or decreased by the injured person. Both the House Ways and Means and 
Senate Finance Committee Reports stated that “the periodic payments as personal 
injury damages are still excludable from income only if the recipient taxpayer is not 
in constructive receipt of or does not have the current economic benefit of the sum 
required to produce the periodic pa 3 Tnents.” 

Although the non-teix policy considerations underlying the favorable statutory 
clarifications are not discussed in these reports. Senator Max Baucus (D-Mont.) de- 
scribed these considerations in introducing the legislation that led to the favorable 
tax rules. Senator Baucus explained that the recipients of structured settlements 
are less likely than recipients of lump sum awards to consume their awards too 
quickly and require public assistance: 

In the past these awards have typically been paid by defendants to success- 
ful plaintiffs in the form of a single payment settlement. This approach has 
proven unsatisfactory, however, in many cases because it assumes that in- 
jured parties will wisely manage large sums of money so as to provide for 
their lifetime needs. In fact, many of these successful litigants, particularly 
minors, have dissipated their awards in a few years and are then without 
means of support. 

Periodic payments settlements, on the other hand, provide plaintiffs with 
a steady income over a long period of time and insulate them from pres- 
sures to squander their awards.... 

[Congressional Record (daily ed.) 12/10/81, at S15005.] 

Since 1983, Congress has further expressed its support of structured settlement 
arrangements. In the Taxpayer Relief Act of 1997, Congress extended the section 
130 exclusion to cover qualified assignments of liabilities arising under workmen’s 
compensation acts. In deciding to extend such favorable tax treatment, “the Com- 
mittee was persuaded that additional economic security would be provided to work- 
men’s compensation claimants who receive periodic payments if the payments are 
made through a structured settlement arrangement, where the payor generally is 
subject to State insurance company regulation that is aimed at maintaining sol- 
vency of the company, in lieu of being made directly by self-insuring employers that 
may not be subject to comparable solvency-related regulation.” See H. Rpt. No. 106- 
148, 105th Cong., 1st Sess. 410-11 (1997). 
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The Factoring Issue 

Many injured persons are willing to accept heavily discounted lump sum pay- 
ments from certain “factoring companies” in exchange for their future payment 
streams from structured settlements. These factoring transactions directly under- 
mine the policy objective underlying the structured settlement tax regime, that of 
protecting the long-term financial needs of injured persons. The factoring trans- 
actions also effectively contravene the statutory requirement conditioning favorable 
tax treatment to the various parties to the arrangement on the injured person’s in- 
ability to accelerate such pa 3 Tnents. 

The same policy considerations expressed in introducing the structured settlement 
tax legislation in 1981 remain relevant today. Dissipation of an award by an injured 
person who is unable to earn money because of his or her injury or illness may re- 
sult in the need for welfare payments or other public assistance. By replacing struc- 
tured settlements with a lump sum in the hands of the injured person, the factoring 
transaction facilitates potential dissipation. 

Factoring transactions are prevalent today. According to recent press reports, one 
large factoring company has completed more than 15,000 structured settlement 
transactions with an approximate total value of $370 million. The company broad- 
cast more than 90,000 television commercials in a period of less than two years. See 
Margaret Mannix, “Settling for Less,” US News & World Report, p. 63 (January 25, 
1999); Vanessa O’Connell, “Thriving Industry Buys Insurance Settlements from In- 
jured Plaintiffs,” The Wall Street Journal, p. A8 (February 25, 1998). 

We understand that almost all structured settlement arrangements contain anti- 
assignment clauses that are intended to satisfy the section 130 statutory require- 
ments. The fact that only companies able and willing to contravene these anti-as- 
signment clauses can engage in factoring transactions allows such companies to pay 
heavily discounted amounts for payment rights. While one large factoring company 
reports an average discount rate of 16%, there have been reports of rates that in 
some cases have exceeded 75%. See US News & World Report, id. at 66; see also 
Gail Diane Cox, “Selling Out Structured Settlements: Abuses in Secondary Market 
Leads to Reform Legislation,” The National Law Journal, p. B1 (August 18, 1997). 

In sum, the Administration believes that the factoring transaction undermines the 
purpose of the special favorable teix rules applicable to structured settlements. In 
fact, the combination of the existing statutory requirements and the willingness of 
certain companies to ignore those requirements (but to exact heavy discounts in so 
doing) leaves injured persons potentially more vulnerable than before the enactment 
of the 1983 changes. The current state of affairs affords favorable tax treatment 
without ensuring that the legislatively-intended conditions for such treatment are 
satisfied — thereby costing federal revenues without ensuring that the goal of long- 
term income protection for injured persons is achieved. 

The Proposed Factoring Transaction Excise Tax 

Both the President, in his fiscal year 2000 budget, and Representatives Shaw and 
Stark, in H.R. 263, have proposed the imposition of a substantial excise tax on the 
difference between the amount paid by the factoring company and the undiscounted 
value of the acquired payment stream. The excise teix would not be imposed where 
the purchase is pursuant to a court (or administrative) order finding that certain 
extraordinary and unanticipated needs of the original intended recipient render 
such a transaction desirable. H.R. 263 also would provide that factoring transactions 
would not retroactively affect the tax treatment of the original parties to the struc- 
tured settlement transaction. 

The imposition of a substantial excise tax should make it far less likely that fac- 
toring transactions will occur, because the transactions would become less profit- 
able. To the extent that the market for such purchases is reduced or eliminated, far 
fewer injured persons would be approached or convinced to assign their future in- 
come rights, and the integrity of the structured settlement tax regime would be pre- 
served. This will help ensure that the tax benefits conferred by section 130 accom- 
plish their legislative purpose. 

The Administration recognizes that the policy concern underl 3 dng the proposed 
tax — the long-term financial protection of injured persons — could also be addressed 
outside the Internal Revenue Code. However, such policy concern already underlies 
the favorable tax rules applicable to structured settlements. The proposed excise tax 
is intended to ensure the continued effectiveness of the existing tax rules in pro- 
tecting the long-term financial security of injured persons. In addition, as of the 
close of calendar year 1998, we are aware of only three states — Illinois, Connecticut 
and Kentucky — that have passed laws requiring court approval of and fuller disclo- 
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sure in connection with factoring transactions, and it is unclear whether and when 
other states might pass similar consumer protection laws. 

In conclusion, Mr. Chairman and Mr. Coyne, and Members of this Subcommittee, 
the Administration looks forward to working with you and other Members of Con- 
gress in addressing this problem. We thank you for your interest in this issue, and 
for inviting us to participate in today’s hearing. 


Chairman Houghton. OK. Thank you very much, Mr. Mikrut. I 
am going to start with Mr. Coyne. 

Mr. Coyne, would you like to ask any questions? 

Mr. Coyne. No. 

Chairman Houghton. Let me see. Mr. Collins, have you got 
questions? 

Mr. Collins. Not at this time. 

Chairman Houghton. OK. 

Ms. Dunn. 

Mr. Watkins. 

Mr. Watkins. I don’t at this time, Mr. Chairman. Mr. Chairman, 
there are several questions that do come about when we start look- 
ing at taxing of settlements and different things and how they pro- 
rate them out. I may want to follow back up with some of those 
questions in a more serious discussion on that. 

Mr. Mikrut. I will be happy to answer any questions you have, 
Mr. Watkins. 

Mr. Watkins. Thank you. 

Chairman Houghton. I have three questions. First of all, it in- 
volves the Treasury. Has the Treasury Department taken any ac- 
tion with the structured settlement companies, one way or another, 
to explain what the tax consequences are, when a recipient has 
sold his or her settlement to a factoring company? 

Mr. Mikrut. No, Mr. Chairman, we have not. Under present law, 
it is unclear what happens to both the recipient and the settlement 
company when these amounts are factored. I believe some have 
taken the position that to the extent that the amount is assigned, 
that section 130 does not apply and would not apply from the in- 
ception. Therefore, the settlement company would be subject to tax, 
and the recipient would be subject to tax on the earnings thereon. 

Others read the Code differently and would seem to indicate that 
section 130 still applies for several reasons. One, from the literal 
reading of the Code. Two, that the settlement company itself does 
not know, many times, whether the amount has been factored or 
not. 

I would say at present, it is unclear what happens with respect 
to these sales. H.R. 263 would clarify that treatment and essen- 
tially say that so long as the original requirements of section 130 
were complied with at the outset of the transaction, that that treat- 
ment would maintain throughout. 

Chairman Houghton. OK. Now look, just let me talk about the 
time. We have got a vote coming up now. I don’t know how many 
can come back, but I will just finish with a couple of questions. 
Then, we will cut it and we’ll go and vote. We will come back; it 
will only be about a 5-minute break. 
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Just two other questions. If Congress clarifies the tax treatment 
of the other parties to the original structured settlement, does that 
really resolve the controversy that is before us? 

Mr. Mikrut. No. I think what would resolve the controversy, Mr. 
Chairman, if you were to craft an excise tax which would stop the 
factoring transactions to the extent that the Congress deemed that 
appropriate. It is unclear what the appropriate rate is. The admin- 
istration proposed a 40-percent rate. H.R. 263 has a higher 50-per- 
cent rate. 

I think the elasticity between various injured parties and firms 
would depend on their own particular facts and circumstances. But 
I think that the important parts are that an excise tax is necessary 
to back up current section 130, and also the clarification how sec- 
tion 130 operates after a factoring transaction. 

Chairman Houghton. Yes. Then the last question. Really, are 
these transactions consistent with the tax policy that underlies 
most structured settlement tax rules? 

Mr. Mikrut. No. I don’t believe they are, Mr. Chairman. Section 
130 is premised on the fact that the recipient cannot accelerate the 
payments. This is generally done between the structured settle- 
ment company and the injured party through an antiassignment 
clause. The factoring transactions abrogate that clause and in es- 
sence, as I mentioned before, call into question the validity of sec- 
tion 130 treatment. 

To the extent that Congress was concerned about these payments 
being paid over time, the factoring transaction completely undoes 
that. 

Chairman Houghton. OK. Well, those are all the questions I 
have. Unless anybody has a question, we are going to break here 
for about 5 minutes. Thanks very much. 

Ms. Dunn. Mr. Chairman. 

Chairman Houghton. Have you got a question? 

Ms. Dunn. I do. It just occurred to me. Is there anything in cur- 
rent legislation that provides for waiver situations, like a change 
of lifestyle, for example, if somebody marries and wants to convert 
the settlement to a lump sum to buy a home or something? Is there 
any waiver ability right now? 

Mr. Mikrut. Ms. I)unn, there is not under present law, but there 
would be under H.R. 263. 

Ms. Dunn. Thanks, Mr. Chairman. 

Chairman HoughtoN. OK. Good. Well, thanks very much. 

Mr. Collins. Mr. Chairman. 

Chairman Houghton. Yes. Go ahead. 

Mr. Collins. One quick question to Mr. Mikrut. In order to clear 
up the tax treatment, we could do that with a provision of clarity 
without the excise tax, could we not? 

Mr. Mikrut. Yes, you could. You could clarify the treatment of 
the recipient, as well as the treatment of the structured settlement 
company. The excise tax, however, is intended to inhibit the fac- 
toring transactions themselves. 

Mr. Collins. That is the truth? It is intended to stop the trans- 
action itself? 

Mr. Mikrut. Yes. Not the setup of the original establishment of 
the structured settlement, but the later factoring of those amounts. 
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Mr. Collins. But it is a way that would probably eliminate the 
structured settlements totally? 

Mr. Mikrut. No. I believe it would backstop the structured set- 
tlements because it would allow the amounts to be paid over time 
as originally intended, as opposed to being accelerated. 

Mr. Collins. That is the structured settlement. But it would pe- 
nalize and probably cease the purchase of those structured settle- 
ments because of the punitive tax that would be levied against the 
settlement, against the purchase? 

Mr. Mikrut. No. Because, again, as long as the taxpayer and the 
structured settlement company stayed within the bounds of the 
original section 130, there would be the tax-free buildup as Con- 
gress intended. It would only be when another party came in and 
bought up those deferred payment rights that the excise tax would 
kick in. 

Mr. Collins. That is exactly right. That excise tax would have 
a tendency to stop that purchase of that structured settlement. The 
structured settlement, the settlement company itself would not be 
affected because that cash flow remains the same? 

Mr. Mikrut. That’s right. 

Mr. Collins. Their cash flow remains the same to the person or 
the company or the entity that purchased the settlement? 

Mr. Mikrut. That’s right. 

Mr. Collins. The excise tax itself would be a punitive issue, a 
measure to stop the purchase of those settlements? 

Mr. Mikrut. That is correct. 

Mr. Collins. Thank you. 

Chairman Houghton. OK. 

[Recess.] 

Chairman Houghton. Again, I apologize for the interruption of 
the vote. We had a vote on the rule; we have a little breathing 
space now. 

The next group of panel members starts with John Chapoton, a 
partner from Vinson & Elkins, on behalf of the National Associa- 
tion of Settlement Purchasers, along with Tim Trankina, chief ex- 
ecutive officer of Peachtree Settlement Funding in Georgia. 

We also have Thomas Little, president of Little, Meyers, 
Garretson & Associates in Cincinnati, and past president of the 
National Structured Settlements Trade Association; Donna 
Kucenski from Seneca, Illinois, on behalf of the National Associa- 
tion of Settlement Purchasers; and Thomas Countee, who is the ex- 
ecutive director of the National Spinal Cord Injury Association in 
Silver Spring, Maryland. 

We will start with Mr. Chapoton. 

STATEMENT OF HON. JOHN E. CHAPOTON, PARTNER, VINSON 

& ELKINS, LLP; ON BEHALF OF NATIONAL ASSOCIATION OF 

SETTLEMENT PURCHASERS; ACCOMPANIED BY TIMOTHY J. 

TRANKINA, CHIEF EXECUTIVE OFFICER, PEACHTREE 

SETTLEMENT FUNDING, ATLANTA, GEORGIA 

Mr. Chapoton. Thank you, Mr. Chairman. I appreciate the op- 
portunity to be here today. As you mentioned, I am appearing on 
behalf of the National Association of Settlement Purchasers. 
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Accompanying me today is Tim Trankina, who is chief executive 
officer of Peachtree Settlement Funding, a structured settlement 
purchasing company in Atlanta. I am a tax lawyer. I am here to 
address the tax issues that are confronting this Subcommittee. 

This is an industry dispute. It is not a tax issue. In my view, it 
is not an issue that ought to be resolved by the tax writing Com- 
mittees. As you have heard, it is alleged that there are abuses in 
the purchases of structured settlements. 

If there are abuses, they should be addressed. NASP supports 
any reasonable change that will give the consumer adequate infor- 
mation to make a correct choice, both at the time he or she enters 
into the structured settlement and at the time he or she is later 
considering a sale. If there is a problem, it is a consumer protection 
problem and not a tax issue. 

What I would like to do today is clear up some misunderstanding 
concerning the meaning and history of section 130 and the amend- 
ments to section 104 that were originally adopted in 1982. 

First, let me address the point that you have already heard 
today, that the purpose of the 1982 legislation was to provide an 
incentive in the tax law to encourage structured settlements. That 
is not entirely true. The legislation was adopted to codify IRS rul- 
ing policy that had existed in the late seventies and into the early 
eighties. The IRS adopted a position in both private rulings and 
published rulings that would not place a tax hurdle in the path of 
structured settlements. Congress liked it, and Congress adopted it. 

At that time. Treasury expressed some concern about it because 
there was some tax slippage. As I believe Mr. Mikrut pointed out, 
any structured settlement does involve an interest element. 

If a structured settlement is used, under the Code provisions 
adopted in 1982, that interest is converted into a tax-free award for 
a personal injury to the recipient, while at the same time the payor 
gets a full deduction for the full amount paid, including the inter- 
est payment. There is some tax slippage. Treasury expressed some 
concern, but Treasury did not stand in the way of the provision in 
1982. 

Unquestionably in 1982, everyone involved then was talking 
about catastrophic injuries. Everybody thought it was clearly desir- 
able if the tax law permitted tax-free, long-term payout in such 
cases. Sometimes the 1982 legislation is described as protecting 
people who cannot protect themselves. 

Congressional support in 1982 for tax rules that would permit 
long-term payouts in catastrophic injury cases is a far cry from the 
interpretation some are now putting on the 1982 congressional ac- 
tion. 

Today we hear that Congress had adopted a rule that said if you 
accept this tax benefit designed for catastrophic cases, designed to 
keep you from being a ward of the State, you are on notice that 
you are forever locked in, and can never use this stream of pay- 
ments as an asset for any financial purpose. 

It is even more of a reach to suggest that Congress intended this 
to be the rule in the thousands of settlements involving lesser inju- 
ries that are also granted the option to take long-term payouts tax 
free under this tax benefit. In my view, that wasn’t the congres- 
sional intent in 1982. I doubt it is the congressional policy today. 
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In brief, the congressional decision in 1982 was to grant a ben- 
efit, but not to attach a condition to that benefit and not to impose 
what is now being described as a lock-in, one-way swinging trap 
door that you cannot get out of. That is, if there is a sale to require 
that the structured settlement company pay a tax when the sale 
is made. Those conditions I submit, were not the intent. 

The 1982 congressional action was simply a codification of then- 
existing IRS ruling practice. I discuss this in some detail in my 
written statement. The words of section 130 that people point to as 
creating this tax problem were in fact language drawn from the 
IRS ruling policy. That language was put in the statute. It had no 
other purpose than to avoid constructive receipt, and certainly not 
the lock-in policy that is now being attributed to it today. 

More proof that this was not the policy in 1982 and should not 
be the policy today is found in a wide variety of fact situations in 
which long-term payouts are selected by claimants. 

There is no one-size-fits-all. The facts vary far too much. Some 
involve private catastrophic permanent disability that render the 
claimant unemployable, where sales should not be permitted. At 
the other end of the spectrum, they involve the creation of a finan- 
cial asset, the use of which should not be denied the owner when 
his or her circumstances change. 

Distinguishing between these two extremes is not easy. It should 
certainly not be legislated by a single Federal tax rule. It is not a 
tax problem. It calls for careful, thoughtful, consumer protection 
regulation. I think the need for flexibility becomes particularly ob- 
vious when it is realized that once these benefits were firmly 
ensconced in the Code in 1982, the use of structured settlements 
has grown dramatically. Some 50,000 structured settlements are 
arranged each year. 

There are estimates that there are $10 billion in premiums a 
year, from almost nothing in the late seventies. A large part of this 
growth has nothing to do with catastrophic injuries. I am advised 
that over 85 percent of structured settlement claimants are not dis- 
abled and are gainfully employed. More than 50 percent of the 
structured settlements involve total premiums of less than $50,000, 
and fewer than 13 percent of structured settlements involve settle- 
ments of greater than $250,000. 

Whatever social policies are involved here, they do not justify 
locking every informed and properly advised claimant into a box 
and preventing him or her from selling a portion or all of his future 
payments. Circumstances change. I am told the settlement pur- 
chasers are on average first contacted by claimants some 5 to 7 
years into their structured settlement. A secondary market has 
quite appropriately evolved to fill that need. 

Thank you, Mr. Chairman. I will be happy to answer any ques- 
tions. 

[The prepared statements and attachments follow:] 

Statement of Hon. John E. Chapoton, Partner, Vinson & Elkins, LLP; on 
Behalf of National Assoeiation of Settlement Purehasers 

Mr. Chairman and Members of the Subcommittee: 

My name is John E. Chapoton and 1 appear before you today on behalf of the Na- 
tional Association of Settlement Purchasers (NASP). 1 am a partner with the law 
firm of Vinson & Elkins here in Washington. Accompanying me today is Tim 
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Trankina, CEO of Peachtree Settlement Funding, a structured settlement pur- 
chasing company located in Atlanta, Georgia. 

I was the Assistant Secretary of Treasury for Tax Policy from 1981 to 1984. I 
served in that capacity at the time the teix provisions under discussion today were 
enacted. I testified before the Ways and Means Subcommittee on Select Revenue 
Measures about these provisions, and was actively involved in the development of 
the legislation. 

I want to discuss the tax issues presented by the 1982 legislation and by the pro- 
posal before you today. From my reading of the record from 1982, and my memory 
of that process, I believe there are some misconceptions concerning the original tax 
issues that need to be clarified. I believe they bear on the task before you. 

Background 

A structured settlement is a financial arrangement that resolves a personal injury 
or wrongful death claim with an agreement to make payments over time instead 
of in one lump sum. This vehicle is often very useful in settling litigation or poten- 
tial litigation. Structured settlements are used for everything from slip and fall 
cases to serious, lifelong injuries. They are not, and never have been, limited to cat- 
astrophic injuries, however. The perception that structured settlements typically in- 
volve lifelong disabilities is simply wrong. 

Generally, under a structured settlement the beneficiary or claimant is paid over 
a period of years in a series of installments with inflexible payment terms. Most 
typically, the settlement takes the form of monthly payments, periodic lump sums, 
or a combination of both. It is estimated that in excess of 50,000 structured settle- 
ments are arranged each year, generating premiums to annuity companies that may 
be approaching $10 billion annually. These arrangements are often utilized because 
of the highly favorable tax treatment granted to both claimants and insurers, and 
because the arrangement lowers the cost to insurers of compensating personal in- 
jury victims. 

According to one of the largest brokers of structured settlements, more than fifty 
percent (50%) of structured settlements involve premiums of less than $50,000. 
Fewer than thirteen percent (13%) involve settlements of greater than $250,000. 
Whatever the ori^nal conception of structured settlements and the purpose of the 
tax rules facilitating them, these figures clearly belie any assertion that they are 
today used principally for catastrophic injuries. 

Under the terms of a structured settlement that qualifies for preferable teix treat- 
ment, the claimant is prohibited from possessing the right to accelerate, delay, in- 
crease or decrease future payments from the structured settlement company. If a 
claimant’s life circumstances change creating a need for additional funds from the 
settlement, the only way the claimant may gain access to additional funds is to sell 
a portion, or all, of his or her settlement. This need has given rise to a secondary 
market where companies will purchase a portion of the individual’s settlement for 
a lump sum payment. That lump sum reflects the discounted present value of the 
payments being purchased, using discount rates that presently average sixteen to 
eighteen percent (16%-18%). These discount rates reflect the cost of capital, the in- 
herent risk involved, and a profit for the companies. 

The National Association of Settlement Purchasers (NASP) is a non-profit trade 
association composed of companies that purchase structured settlement and other 
deferred payment obligations. Formed in July 1996, NASP and its member compa- 
nies support rational regulation to protect the rights of consumers seeking to sell 
structured settlement payment rights. NASP has adopted a code of ethics, which in- 
cludes consumer protection and suitability standards, and has created a fraud alert 
system. NASP is dedicated to providing claimants and their representatives with an 
efficient, legal and ethical means by which to obtain liquidity from inflexible struc- 
tured settlement payments. NASP is actively working in a number of states to pass 
comprehensive legislation that protects the interests of personal injury victims both 
at the time of settlement, and subsequently should the individual choose to liquidate 
a portion of his or her structured settlement payments. 

Growth in the Use of Structured Settlements 

Historically, personal injury lawsuits were settled with an up-front, lump-sum 
payment to the claimant in exchange for a release of liability delivered to the de- 
fendant. The amount received by the plaintiff was exempt from taxation under Code 
section 104, which was originally enacted in 1919. Beginning in the 1970s IRS 
began issuing private rulings which permitted claimants to receive payments in set- 
tlement of personal injury claims over time on the same tax-free basis as lump sum 
settlements. This lead to an effort in the early 1980s to streamline and codify this 
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IRS ruling position. The result was enactment of the Periodic Payment Settlement 
Act of 1982 (the “1982 Act”). 

The 1982 Act did two things. First, it codified through amendments to section 104 
the IRS ruling position that the full amount of settlements received over time re- 
tained their tax-free character when received by claimants. Second, and most impor- 
tantly today, it enacted a new section 130 which set up favorable tax procedures 
that allowed defendants and their insurers to assign their liability to structured set- 
tlement companies in exchange for the purchase by the structured settlement com- 
pany of an annuity to fund the liability. Technical rules specified how these assign- 
ments of liability had to take place in order to receive the favorable teix benefits. 

Typical Structured Settlement Transaction 

By definition, structured settlements are agreements entered into to settle actual 
or potential lawsuits. They may not be used after a jury has rendered a verdict. As 
a result, they are sometimes (approximately 25 percent of settlements) entered into 
without the claimant having the benefit of counsel. Often, a broker becomes in- 
volved in setting up these arrangements. Those brokers typically receive a four per- 
cent (4%) commission, which is the industry standard. A diagram illustrating the 
flow of funds in a structured settlement is attached. 

Structured settlements are useful because they facilitate settlement of lawsuits. 
They allow defendants and their insurance companies to offer small settlements 
that look big because they are paid out over time. Most of us are familiar with the 
various sweepstakes awards that offer $10 million dollar prizes. It is only when you 
read the fine print that you discover that they are really offering $10 million over 
20 years and that the real value, in present dollar terms, is far, far less. Structured 
settlements are often sold to claimants in the same way. 

Unfortunately, many claimants who enter into structured settlement agreements 
do not receive this information before they settle their claim by agreeing to the long- 
term payout. Often the settlement is a take it or leave it offer — settle now or take 
your chances with litigation, which in crowded court dockets may not take place for 
years. Faced with this Hobson’s choice, many take the settlement. As a result, 
claimants often discover later that (i) the settlement is really not what they ex- 
pected, or (ii) after a period of time the settlement no longer fits their needs. The 
average length of a structured settlement is 20 years. It is impossible for an indi- 
vidual to predict with accuracy what his or her needs will be over the next 20 years. 

Inflexibility can be the most significant flaw of structured settlements. When fi- 
nancial needs change, a fixed payment schedule may no longer satisfy those needs. 
Structured settlement purchasers have stepped in to fill that legitimate consumer 
need. Settlement purchase companies provide a useful and vital service for individ- 
uals to deal with unforeseeable financial situations. 

Although the majority of claimants work or have other sources of support, they 
often need the flexibility to pledge or assign their rights to meet unanticipated 
needs. Many claimants use the proceeds from payment sales to pay medical and 
educational expenses, make bill payments or arrange debt consolidation, cope with 
job loss or take advantage of an unexpected opportunity such as starting or expand- 
ing a business, purchase or make improvements to a home, or start or expand a 
family. Occasionally, sales of a portion of structured settlements are used to pay es- 
tate tcixes due on the death of the claimant. 

Structured Settlement Purchases 

The structured settlement purchase market has developed in response to the 
needs of claimants who find that a fixed schedule of payments no longer meets their 
needs. They make the choice of altering the arrangement to better address their 
present circumstances. The attached diagram shows how a typical purchase is struc- 
tured. 

Settlement purchasers buy the right to receive a specified amount of structured 
settlement payments in exchange for a lump sum of cash. These purchases do not 
change the responsibilities of the structured settlement companies: the companies 
continue to make the same payments over the term of the settlement. They merely 
send their check to a different address. The amount, timing or duration of the pay- 
ments do not change at all. According to statistics maintained by the NASP, 88 per- 
cent of settlement purchases are partial purchases. In such transactions, only a por- 
tion of the settlement is sold and the claimant retains the balance of the periodic 
payments. 

Statistics from one of the largest NASP company members indicate that the aver- 
age purchased payment amount is $20,406, representing a portion of up to seven 
years worth of payments. NASP statistics also reveal that the average seller of 
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structured settlement payments is 33 years old, employed, and has an annual 
household income of nearly $25,000. Over 85 percent of structured settlement claim- 
ants are not disabled and are gainfully employed. Thirty-four percent of claimants 
use the money to buy a home, 31 percent to pay off existing debts or pay educational 
expenses, and 16 percent to open or expand an existing business. A NASP survey 
showed that 92 percent of claimants are “satisfied” or “very satisfied” with the refi- 
nancing they were able to accomplish with the help of the settlement purchasing 
industry. 


Consumer Protection Concerns 

NASP companies comply with a code of ethics that includes consumer protection 
and suitability standards. NASP members do not conduct transactions with minors, 
incompetents or their guardians except by court order. They do not conduct trans- 
actions with individuals dependent on future periodic payments for medical neces- 
sity or with those who are unemployed or unemployable who rely on their pajunents 
as the sole source of income. They do not buy payments from individuals with cata- 
strophic or head injuries. All member companies encourage or require individuals 
to consult with their own legal counsel prior to entering into a funding transaction. 
Prospective sellers are given amply time and opportunity to secure alternative 
sources of capital or back out of a transaction. 

NASP is committed to ensuring that the consumer receives adequate protection. 
NASP has worked in various states to advance legislation that requires state courts 
or court-like proceedings to approve settlement purchases. Such statutes would be 
greatly strengthened if language could be added to identify which beneficiaries are 
affected, which courts could approve lump-sum payments, and the standards the 
court would apply. NASP has prepared model legislation addressing these concerns 
and is working with several state legislatures to encourage enactment of this legis- 
lation. 

President’s Fiscal Year 2000 Budget Proposal and H.R. 263, “The Structured 
Settlement Protection Act” 

President Clinton’s fiscal year 2000 budget contains a proposal that would impose 
an excise teix on any person acquiring a payment stream under a structured settle- 
ment arrangement. The amount of the excise tax would be 40 percent of the dif- 
ference between (1) the amount paid by the acquirer to the injured person and (2) 
the undiscounted value of the acquired income stream. The excise tax would not be 
imposed if the acquisition were pursuant to a court order finding that the extraor- 
dinary and unanticipated needs of the original recipient of the payment stream 
render the acquisition desirable. 

H.R. 263 (106th Cong., 1st Sess., introduced by Rep. Clay Shaw (R-FL) and oth- 
ers) provides for a 50 percent tax on the amount equal to the excess of (1) the aggre- 
gate undiscounted amount of structured settlement pa3Tnents being acquired, over 
(2) the total amount actually paid by the acquirer to the seller. 

Presumably these proposals are motivated by the valid concern that individuals 
who own structured settlements not deplete their assets. NASP members also are 
concerned about protecting the individual claimants. NASP views an informed con- 
sumer as the most appropriate way to prevent any abuses that could otherwise 
occur. Such legitimate concerns should not, however, permanently lock claimants 
into inflexible financial arrangements that might be completely inconsistent with a 
financial situation. Full disclosure of all the terms of a contemplated sale trans- 
action, including discount rates, present values, fees and commissions, as well as 
representation by counsel, would go far to protecting individual claimants. Iron- 
ically, these same claimants do not now have the benefit of this full disclosure when 
they enter into structured settlements. 

There is no question that one of the reasons motivating this Committee to adopt 
the Periodic Payment Settlement Act of 1982 was that structured settlements are 
useful in protecting people who cannot protect themselves. Although catastrophic in- 
juries were clearly on everyone’s mind when the 1982 Act was adopted, the legisla- 
tion did not limit structured settlements to the catastrophically injured. In what is 
perhaps a classic example of the law of unintended consequences, the tax and eco- 
nomic benefits of structured settlements are so valuable that they are now used pri- 
marily for non-catastrophic cases. There has been a virtual explosion in their use 
since 1982. Estimates of annuity premiums received by life insurers from third 
party (non-affiliated) sources in the United States during the twenty year period 
shows an increase from $.005 billion in 1976 to $4.0 billion in 1996. When transfers 
to affiliates are included, this number increases to $10 billion. It defies reality to 
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think that more than a small percentage of these represent people who should be 
locked into these settlements forever. 

The policy considerations that support permitting structured settlements of per- 
sonal injury claims do not justify preventing each and every claimant from selling 
all or a portion of his or her future payments. The notion that Congress should pre- 
clude claimants from revisiting a decision they may have made years before under 
entirely different circumstances — after being made aware of all the expenses and 
other facts, and being properly advised as to the consequences — cannot be defended. 
Circumstances change, and Congress should make it easy rather than difficult for 
these individuals to change their financial arrangements accordingly. The secondary 
market has quite appropriately evolved to fulfill this need. 

The assumption that claimants are incapable of making reasoned financial deci- 
sions if provided full information is unsupportable. We offer as evidence the hun- 
dreds and thousands of satisfied customers of NASP members, many of whom have 
written to our companies attesting to their satisfaction. Virtually all of these indi- 
viduals are competent to handle their own financial affairs and do so in all other 
contexts. NASP members, working together with claimants and their representa- 
tives, including counsel in many cases, provide various pa3mient options to suit the 
needs of interested sellers, understanding the balance between demands for imme- 
diate cash and how much should be “held in reserve” for the future. Their decision 
is not always the correct one, but that cannot be prevented without taking away 
the individual’s freedom to choose. 

Discount Rates 

It is often alleged that the discount rates used by structured settlement pur- 
chasing companies are too high, and thus financially disadvantaged claimants who 
sell their rights to a portion of their future payments. That is simply false. At 
present, the discount rate applied in the overwhelming majority of cases ranges 
from 16 to 18 percent, no higher than the interest rate charged on credit card bal- 
ances. In fact, these rates have fallen steadily over the last two years. This reflects 
the fact that, as the secondary market has grown, more and more competition 
among settlement purchasing companies has developed. Often, claimants will shop 
among the companies to maximize the amount of money they receive, thus lowering 
the discount rate. In addition, one of the factors keeping rates high is the legal im- 
pediments raised by opponents of structured settlement purchases. If Congress can 
further streamline and make clear that sales are permitted under appropriate cir- 
cumstances, it is a certainty that discount rates will drop substantially. Thus, con- 
sumers would be the ultimate beneficiaries from clarification of the teix and other 
rules that apply when settlements are purchased. 

NASP believes that if Congress has concerns about discount rates it should ad- 
dress those concerns in a manner that does not have the effect of raising the cost 
of the transaction even higher. Imposition of an excise tax would only increase the 
cost to claimants who chose to engage in a sales transaction. For example, a claim- 
ant who desires to sell five years’ worth of a settlement (approximately the current 
average length of payments sold according to NASP statistics) would be forced to 
sell in excess of eight years’ worth in order to receive the same dollar amount if 
an excise tax became law. 

The surest way to increase the amounts provided to the intended beneficiaries is 
to require adequate consumer protection in all phases of a structured settlement, 
including the original settlement and the subsequent transfer of pa3mient rights. 
This would assure that beneficiaries are informed of the values and settlement op- 
tions at the time of the original settlement so that they would be less likely to enter 
into settlements that do not meet their needs. Additionally, adequate protection in 
the form of a “consumer bill of rights” as adopted under the code of ethics by NASP 
members would help to weed out any unscrupulous refinance companies. Just as in 
the case of lotteries, consumer protection should include required cooperation be- 
tween the companies making the settlement payments and any companies involved 
in transfer of payment rights. 

Tax Effects of the Sale of Structured Settlement Payments 

Finally let me turn to the Federal income tax issues presented by settlement pur- 
chases. Tax issues have been raised by proponents of the legislation before you 
today. In a nutshell, some assert or at least suggest that there are possible adverse 
tax consequences if structured settlement payments are sold. 

Let me state, in no uncertain terms, that there is no tax issue. The sale of struc- 
tured settlement payments by a claimant should have no adverse tax consequences 
to any party. 
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Section 130, which was enacted as part of the 1982 Act, codified IRS ruling prac- 
tice dating back to the late 1970s. The IRS rulings permitted the use of structured 
settlements as a vehicle through which a claimant could receive payments over a 
period of years rather than in a lump sum without adverse teix consequences to ei- 
ther party, so long as the claimant was not considered to be in constructive receipt 
of those payments. The language appearing in the IRS rulings was copied into the 
statute, and the legislative history of section 130 reflects that purpose and intent. 

The language in the statute prohibits the payments from being “accelerated, de- 
ferred, increased or decreased” by the recipient (claimant). Some have argued that 
this language bars the sale of structured settlement payments because a sale could 
be viewed as an acceleration. They argue that this language was intended to lock 
the claimants into their settlements and prohibit them from selling their payments, 
presumably because these are individuals who are incapable of making decisions on 
their own. 

That is not what the language of section 130 does or was intended to do. First 
and foremost, there was no tax policy reason in 1982 (and there is none today) to 
encourage structured settlements of claims. As the hearing in 1982 makes clear, the 
tax policy concerns went the other way — the effect of a structured settlement is to 
exclude interest income from the teixable income of claimants while granting a full 
deduction for that same amount to the structured settlement company. In spite of 
this tax slippage, it was decided (originally by IRS and later by Congress) to adopt 
tax rules that do not stand in the way of structured settlements. 

The principal tax rule that might have impeded structured settlements was the 
doctrine of constructive receipt. If the claimant was deemed to have constructively 
received the promised future payments, he or she would owe teix on those sums im- 
mediately with no readily available cash to meet that tax obligation. Thus the IRS 
rulings, and later section 130 of the Code, used language designed to make clear 
that the terms of any structured settlement avoided constructive receipt when it 
was created. If constructive receipt was avoided at the outset, it will not reappear. 

This language — the claimant could not have the right to “accelerate, defer, in- 
crease, or decrease” the payments — is the language of the constructive receipt doc- 
trine. It has no meaning for or impact on a subsequent, independent transaction en- 
tered into by the claimant to borrow against or sell future payments. The notion 
that a sale by a claimant, many years after the fact, could cause the structured set- 
tlement company to lose its original benefit under section 130 (or could somehow 
cause constructive receipt to be revisited) is nonsensical. It cannot be a serious as- 
sertion under the tax law as it existed in 1982, or as it exists today. 

It might be noted, almost parenthetically, that a sale of a stream of settlement 
payments would solve, not exacerbate, the tax policy issue that concerned Treasury 
in 1982. Thus the tax system (and Treasury and IRS) should have absolutely no in- 
terest in inhibiting sales of settlement payments. 

If there is a policy concern about sales of structured settlement payments, there- 
fore, it is solely a consumer protection concern. It is not a teix policy issue. 

Consistent with this conclusion, it is interesting to note that the IRS has never 
raised this as an issue. There is no regulation, ruling, notice, or formal or informal 
pronouncement which indicates the IRS views the sale of settlement payments as 
raising tax issues under sections 104 or 130. There is no evidence that the IRS has 
ever raised this issue in any audit. Only one court case has dealt with this issue. 
The Third Circuit, in a bankruptcy decision, squarely addressed and rejected the ar- 
gument that a subsequent assignment would cause a settlement company to retro- 
actively lose the income exclusion provided by Section 130. The court went so far 
as to dismiss the argument as “novel.” 

Conclusion 

Mr. Chairman, the settlement purchasing companies strongly support and ac- 
tively seek consumer protection legislation to regulate structured settlements and 
secondary market transactions. Indeed, member companies have been actively work- 
ing through NASP at the state level to pass such legislation to protect the interests 
of personal injury victims at the time of settlement and subsequently should they 
choose to sell a portion of their settlement. It is interesting to note that the Staff 
of the Joint Committee on Teixation in discussing the arguments for and against the 
Administration’s proposal states “[ajrguably consumer protection and similar regula- 
tion is more properly the role of the States than of the Federal government.” NASP 
would welcome adoption of standards to assure the adequate disclosure of present 
value, fees, and commissions, both at the time that structured settlements are es- 
tablished and at the time of secondary purchase. 

I would be pleased to answer your questions. 
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Statement of Timothy J. Trankina, Chief Executive Officer, Peachtree Set- 
tlement Funding, Atlanta, Georgia; on Behalf of National Association of 

Settlement Purchasers 

Mr. Chairman and Members of the Committee: 

My name is Timothy J. Trankina and I am the founder and Chief Executive Offi- 
cer of Peachtree Settlement Funding (PSF). PSF is a niche finance company special- 
izing in providing liquidity to individuals holding high quality illiquid assets, includ- 
ing structured settlements. I appear before you today along with John E. Chapoton, 
a partner with the law firm of Vinson & Elkins located here in Washington, and 
the former Assistant Secretary of Treasury for Tax Policy from 1981 to 1984. 

Structured settlement is a term of art used to describe the settlement of a tort 
claim by way of a series of future installment payments. These payments are made 
at fixed dates in the future and are often monthly payments or lump sums although 
virtually any type of payment arrangement can be structured. The use of structured 
settlements has grown in popularity over the last 15 years as insurers have aggres- 
sively marketed them as a cost effective settlement tool. The settling accident victim 
is often given a choice between a lump sum (for example $100,000) or a series of 
future payments (e.g. $1,000 per month for 240 months). Since the present value 
of the future payments is usually not disclosed to the victim, they will often accept 
the installment payments under the mistaken belief that they are worth more than 
the lump sum (ie. they believe, wrongly, that $1,000 per month for 240 months is 
worth $240,000 when in fact it is worth considerably less). 

While structured settlements are often very useful as settlement tools, they suffer 
from one very serious drawback — inflexibility. Thus, several years into a structured 
settlement payout, a victim’s life circumstances will have changed such that they 
need or desire a lump sum. Settlement Purchasers such as Peachtree fill this void 
by re-financing a portion of the future payment in order to give the accident victim 
the lump sum they desire now. Contrary to the message being “spun” by the pro- 
ponents of the excise tax, on average, we charge discount rates of 18-20% per 
annum. These rates are consistent with credit cards and other “b” and “c” lenders 
rates. 

As you may or may not know, the National Association of Settlment Purchasers 
(NASP) is a trade group made up of companies and individual small businesspeople 
who are involved in the secondary market for structured settlements. NASP mem- 
bers provide liquidity for individuals who are receiving structured settlement pay- 
ments over a long period of time. This liquidity is provided either by way of a loan, 
secured by a pledge of the individual’s right to receive the structured settlement 
payments, or by way of an outright assignment of the right to receive the structured 
settlement payments. While most firms (and all NASP members) already provide fi- 
nancial disclosures and rights of recission in their contracts, settlement purchasers 
support broad consumer protection legislation to require full and complete disclosure 
from everyone. 

In order to appreciate the complexity of the structured settlement area, I have at- 
tached a brief Structured Settlement Overview. NASP and its members have no 
quarrel with and have in fact supported true consumer protection legislation. How- 
ever, HR 263 is really a ban of the sale of structured settlements in the guise of 
a consumer protection bill. The particular shortcomings of the bill can be summa- 
rized as follows: 

1. Settlements that did not require court approval when they were set up should 
not require court approval to re-finance.HR 263 imposes needless and burdensome 
conditions of the rights of an individual to use their money as they see fit. The typ- 
ical structured settlement claimant is seeking less than $20,000 when they re-fi- 
nance their settlement with a NASP member. Requiring court approval can easily 
cost the consumer 10% or more of that sum in attorney’s fees and court costs. More- 
over, in the three states that require court approval (CT, KY and IL) the insurance 
industry routinely files 40 and 50 page briefs and objections to the transfers. How 
could an individual possibly afford to combat the insurance industry in court ??? 
Succinctly stated, transfer of settlements that were not approved by a court in the 
first place should not require court approval to re-finance. 

2. Sales Shouldn’t be Limited to the Desperate and The Needy. This bill would 
tell the courts that only a claimant facing “imminent financial hardship” could sell. 
In other words, the richest guy in town can’t negotiate a sale — even with court per- 
mission; but the fellow who’s desperate — who faces “imminent financial hardship” — 
can. That’s discriminatory and arbitrary (and perhaps backward). The court should 
be asking, “what is in the best interest of the claimant?” 

3. Bank Lending Should Be Excluded. The bill was supposed to be about unregu- 
lated “factoring” transactions, but by its terms, it also covers loans and bank lend- 



25 


ing. We already have plenty of regulations dealing with lending by banks and fi- 
nance companies. This will make it difficult (if not impossible) for banks to make 
secured loans to people who are getting payments like this over time. And it will 
make it difficult for personal injury law firms to secure affordable credit. 

4. Claimants Deserve These Protections Whenever Asked to Choose Between Cash 
and Payment Over Time. Whenever a personal injury claimant is asked to choose 
between up-front cash and payment over time, the claimant should be: (1) advised 
to consult with a lawyer or other professional advisor; (2) told what they are getting 
and what they are giving up; and (3) told what the interest rate or discounted value 
is. The disclosures should be made and claimants advised to consult counsel when 
they are considering a sale and when getting into a settlement in the first place. 
That’s only fair. In its current form, this bill will be seen as a one-sided effort to 
protect insurance companies at claimants’ expense, leaving claimants without any 
meaningful disclosure requirements or safeguards at the “front-end” — and no mean- 
ingful opportunity to cash out when and if their circumstances later change. 

There is an enormous amount of misinformation, disinformation and demagoguery 
regarding structured settlement purchasers and the financial terms of the trans- 
actions we engage in. Attached as exhibit “B” is a three page document which sepa- 
rates fact from fiction. I have also attached a document entitled “What’s this Fight 
Really All About” and one regarding the “teix issue” as exhibits “C” and “D” respec- 
tively. It is also important to note that the individuals with whom we do business 
are not catastrophically injured. They are normal working people who have a need 
or desire for a lump sum of money now rather than in the future. The following 
statistics bear this out: 

• More than 85% of structured settlement recipients are not disabled and are 
gainfully employed. 

• 92% of claimants are “satisfied” or “very satisfied” with the re-financing of their 
settlement which they accomplished with the help of Settlement Purchasers. 

• The average person who re-finances a structured settlement is 33 years old, em- 
ployed with a household income of nearly $25,000. 

• More than 50% of structured settlements have a present value of $30,000 or 
less. (Source: Best’s Review — November 1998) 

In conclusion. Settlement purchasers such as Peachtree provide a valuable finan- 
cial alternative to thousands of people annually. We encourage and will support 
meaningful regulation that protects consumers. However, as presently drafted, HR 
263 will effectively ban our business. Additionally, it will deny Americans access to 
a valuable financial alternative. As presently drafted, HR 263 will sacrifice the in- 
terests of ordinary Americans on the alter of insurance company special interests. 


Structured Settlement Overview 

Structured settlement is a term of art used to describe the settlement of a tort 
claim by way of a series of future installment payments. These payments are made 
at fixed dates in the future and are often monthly payments or lump sums although 
virtually any type of payment arrangement can be structured. The use of structured 
settlements has grown in popularity over the last 15 years as insurers have aggres- 
sively marketed them as a cost effective settlement tool. The settling accident victim 
is often given a choice between a lump sum (for example $100,000) or a series of 
future payments (e.g. $1,000 per month for 240 months). 

The National Association of Settlement Purchasers is a trade group made up of 
companies and individual small businesspeople who are involved in the secondary 
market for structured settlements. NASP members provide liquidity for individuals 
who are receiving structured settlement pa 3 mients over a long period of time. This 
liquidity is provided either by way of a loan, secured by a pledge of the individual’s 
right to receive the structured settlement pajmients, or by way of an outright as- 
signment of the right to receive the structured settlement pa 3 mients. While most 
firms (and all NASP members) already provide financial disclosures and rights of 
recission in their contracts, settlement purchasers support broad consumer protec- 
tion legislation to require full and complete disclosure from everyone. 

The National Structured Settlement Trade Association has circulated legislation 
in the form of a so called model act. This legislation was drafted by the NSSTA, 
who has vowed to put the settlement purchasers out of business. For your informa- 
tion, the NSSTA is made up of independent brokers and insurance companies who 
make billions of dollars each year in connection with structured settlements. Esti- 
mates of the premiums received each year by insurance companies in connection 
with the issuance of annuities used to fund structured settlements are between 3 
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and 5 billion dollars annually. The NSSTA brokers that “consult” with the parties 
during the settlement negotiations (usually with the defendant, defense counsel and/ 
or property and casualty insurance carrier for the defendant) and attempt to per- 
suade one or both of the parties to settle the case by way of a structured settlement. 
They earn commissions and fees from the insurance companies by brokering the 
purchase of an annuity to fund the payments due and payable under the structured 
settlement agreement. 


I. A Typical Structured Settlement. 

While structured settlements can take several forms. Below is a brief description 
of what I would consider to be a typical structured settlement transaction. I’ve also 
attached a diagram as Exhibit A that may be helpful. 

1. An individual (the “Plaintiff’) is involved in, for example, an automobile acci- 
dent with another individual or company (the “Defendant”). 

2. The Plaintiff may file a lawsuit against the Defendant or simply file a claim 
with his own automobile insurance company or against the casualty insurance car- 
rier for the Defendant. (It is important to note that all structured settlements do 
not necessarily arise from a lawsuit. Often, claims against property and casualty in- 
surance carriers that have not resulted in a lawsuit are resolved by way of a struc- 
tured settlement. Nevertheless, for purposes of our example, let’s assume that the 
Plaintiff has retained a lawyer and filed a lawsuit against the Defendant.) 

3. The Defendant’s property and casualty carrier will retain an attorney to pro- 
vide a defense for the Defendant. 

4. As is the case with almost all litigation, the parties agree to settle; in this case 
let’s say they agree to settle by way of a structured settlement. 

5. Under a structured settlement agreement, the Defendant will contractually 
agree to pay the Plaintiff (i) an up front cash payment (which almost always goes 
to pay the Plaintiffs attorneys fees, court costs, medical expenses, etc.) and (ii) fu- 
ture periodic payments. The future periodic payments may be monthly pa 3 Tnents, 
annual payments, every five years, or any combination of these and more. The avail- 
able payment options are limited only by the creativity and negotiating skills of the 
parties. The parties execute a settlement agreement, whereby the Defendant and/ 
or the Defendant’s property and casualty insurance company agree to make the fu- 
ture periodic payments to the Plaintiff in return for a release by the Plaintiff of all 
claims and causes of action against the Defendant and the Defendant’s insurer. 

6. Often, the Defendant and/or the Defendant’s insurer will execute a Qualified 
Assignment, whereby the Defendant and/or the Defendant’s insurer will assign to 
a third party (the “Assignment Company”) the obligation to make the payments due 
under the settlement agreement. The Assignment Company is typically, but not al- 
ways, an affiliate or subsidiary of a large insurance company. 

7. Typically, the Qualified Assignment arrangement is contemplated and de- 
scribed in the Settlement Agreement and the Plaintiff contractually agrees to permit 
the Defendant and/or the Defendant’s insurer to assign their obligation to make the 
future periodic payments due under the Settlement Agreement to the Assignment 
Company. Often, the Plaintiff actually signs the Qualified Assignment and the De- 
fendant and/or the Defendant’s insurer is released from any obligation to make the 
periodic payments called for by the Settlement Agreement. 

8. The Assignment Company will then purchase an annuity from a life insurance 
company (“Life Insurance Company”) to fund its obligations to make the payments 
due under the Settlement Agreement and/or Qualified Assignment. Often, the As- 
signment Company purchases the annuity from an affiliated life insurance company. 
For example, Safeco Assigned Benefits Service Company, an Assignment Company, 
will often purchase an annuity from Safeco Life Insurance Company to fund its obli- 
gations to make structured settlement payments. 

9. The Assignment Company is the “owner” of the annuity. Life Insurance Com- 
pany is the “issuer,” and the Plaintiff is identified as the “payee,” “annuitant” and/ 
or “primary beneficiary.” The Settlement Agreement often, but not always, will pro- 
vide that the Assignment Company may, at its option, purchase an annuity from 
Life Insurance Company to fund the Assignment Company’s obligation to make the 
periodic payments. 

10. Life Insurance Company will then make the annuity payments directly to the 
Plaintiff, as payee, annuitant and/or beneficiary under the annuity, at the direction 
of the Assignment Company, as owner of the annuity. 

11. NASP members come into the equation by providing the Plaintiff (i.e. the (an- 
nuitant/payee/beneficiary under the Annuity) liquidity, in the form of assignments 
or loans secured by the Plaintiffs right to receive all or a portion of the pa 3 Tnents 
due under the Settlement Agreement and annuity. For example, a NASP member 
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may accept an assignment of the Plaintiffs right to receive certain payments due 
in connection with the structured settlement arrangement or may loan the Plaintiff 
money, in return for a pledge of the Plaintiffs right to receive the payments due 
under the settlement agreement and/or annuity. 

This is not the exclusive method by which structured settlements arise, but cer- 
tainly the most common. For example, there is no requirement that a structured 
settlement involve an Assignment Company or an annuity. As discussed in more de- 
tail below, the Assignment Companies, Life Insurance Companies and structured 
settlement brokers enjoy tremendous economic benefits from structuring these 
transactions in the above manner, which helps explain why this structure is so valu- 
able. Nevertheless, defendants in litigation and their property and casualty insur- 
ance companies may simply agree with plaintiffs and claimants to settle a case 
which calls for a payout of the settlement amount over time. That would be consid- 
ered a structured settlement, but would not involve a Qualified Assignment com- 
pany and would not fall under Section 130 of the Internal Revenue Code (see below). 
The defendant or property and casualty carrier may bypass the Assignment Com- 
pany and simply purchase an annuity directly to fund its obligation under the set- 
tlement agreement or simply make the future periodic payments directly to the 
plaintiff/claimant out of its own funds. Structured settlements that predated 1986 
(and the enactment of certain tax provisions) typically did not involve Qualified As- 
signments. 


II. The Tax Code. 

The structured settlement business generated by the members of the NSSTA ex- 
ists, almost entirely, because of the presence of two provisions of the Internal Rev- 
enue Code. Sections 104 and 130. Section 104 provides that monies received by indi- 
viduals on account of personal injury, sickness or death is excludable from the gross 
income of the taxpayer receiving said monies. This exclusion applies whether the 
monies are received in a lump sum or over a period of time. Hence, monies received 
under a structured settlement are not taxable to the Plaintiff. This section of the 
Code dates back to 1939 and is well-established. The exclusion from gross income 
applies to all monies received as a result of personal injury, sickness or death as 
long as there was some physical injury. 

The other relevant provision of the Internal Revenue Code is Section 130, which 
conveys certain tax benefits on the insurance companies that enter into structured 
settlements. This provision was not enacted until 1986 and resulted from intense 
lobbying by insurance companies and structured settlement companies. It provides 
that an entity that accepts, by way of a “qualified assignment,” the obligation to 
make structured settlement payments to an injured claimant shall not be taxed on 
the amount paid to said party by the defendant to assume such obligation, provided 
that the Assignment Company (i) assumes the liability from a person who was a 
party to the suit or settlement agreement; (ii) the periodic payments are fixed and 
determinable as to amount and time of payment; (iii) the periodic pa3Tnents cannot 
be accelerated, deferred, increased, or decreased by the recipient of the payments; 
(iv) the assignee’s obligation is no greater than the obligation of the person who as- 
signed the liability; (v) the periodic payments are excludable from the gross income 
of the recipient under Section 104; and (vi) the amount received by the assignee for 
assuming the periodic payment obligation is used to purchase a “qualified funding 
asset.” A quailed funding asset is defined as an annuity contract issued by a life 
insurance company or an obligation of the United States (such as treasury bills). 
It allows NSSTA broker members to “sell” structured settlements more effectively 
and amounts to a huge teix benefit for the insurance companies, which own the 
Qualified Assignment companies. 

As a result of Section 130, much of the 5-8 billion dollars received by Assignment 
Companies each year to assume the obligation of defendants and property and cas- 
ualty carriers to make the periodic payments due under structured settlements is 
not taxable to the entities that receive these payments. While it is true that the As- 
signment Companies use most or all of this money to purchase “qualified funding 
assets,” it is important to note that almost all of these qualified funding assets are 
purchased from affiliated life insurance companies (parent or sister companies). 
Thus, the life insurance companies get to sell their annuity products at very com- 
petitive rates. For those life insurance companies that own property and casualty 
companies and also issue annuities to fund structured settlements, the they have 
a potentially very large and lucrative captive customer. 



28 


III. Who Benefits From Structured Settlements? 

The transaction provides a great many benefits to the players that are not always 
recognized or appreciated by those unfamiliar with the transaction. 

a. It is widely reported that insurance companies (i.e. the property and casualty 
carriers) are able to settle personal injury claims for 15-20% less than it would typi- 
cally cost them to settle such claims by way of a cash payment. Benefit to the insur- 
ance industry. 

b. The plaintiffs lawyer almost always receives their fee up front, out of the cash 
portion of the settlement; otherwise you can be sure that plaintiffs lawyers would 
be reluctant to put their clients into structured settlements. Benefit to plaintiffs 
lawyers. 

c. Structured settlement brokers who structure the settlement and place the an- 
nuity with the insurance company earn a fee in connection with the transaction. 
Benefit to structured settlement brokers [i.e. NSSTA members]. (Note: the vast ma- 
jority of these structured settlement brokers represent the defendant/property and 
casualty insurance carrier. Thus, their incentive is to settle the case as cheaply as 
possible for the defendant/insurance carrier, to insure additional business with the 
casualty carrier.) 

d. The Assignment Company receives cash compensation from the defendant/prop- 
erty and casualty carrier for agreeing to assume the obligations to make the future 
structured settlement payments and said compensation is not teixable. Benefits the 
Assignment Company. 

e. Life Insurance Company gets to sell their annuity policies at very competitive 
rates. In turn, they put that money to work on investments earning large returns 
for themselves which far exceed the rate at which the annuities were placed. Bene- 
fits Life Insurance Company. (Currently, rates for annuities to fund structured set- 
tlement payments are around 5.5 to 6%. It is not difficult to see the large profits 
the Life Insurance Companies enjoy if they are taking in 4 Billion Dollars per year 
in annuity premiums that yield [to the Plaintiff) 6% per year and then invest the 
money and earn a return of 10 % or higher.) 

IV. Problems With Structured Settlements. 

The problems with structured settlement transaction are as follows: 

a. They are inflexible. In order to prevent the claimant from being in “constructive 
receipt” of the annuity payments. Section 130 of the Internal Revenue Code provides 
that payments cannot be increased, decreased, accelerated or deferred. Thus, once 
the Plaintiff agrees to the structured settlement, they are stuck with it. If the Plain- 
tiff has a change in his life circumstances (i.e. death, divorce, serious illness, etc.), 
which was not (and could not have been) anticipated at the time of the structured 
settlement, the Plaintiff is unable to access or liquidate his structured settlement 
payments to address those issues. If the Plaintiff has a financial emergency (i.e. un- 
expected medical procedure not covered by insurance, bankruptcy, foreclosure, etc.) 
they would be unable to access their funds to address the emergency. If the Plaintiff 
wanted to access their structured settlement payments to continue or finish their 
education; buy, improve, or remodel a home; or start a business; pay off debts; avoid 
foreclosure or bankruptcy, etc. they are precluded from doing so. 

b. Structured settlements require the parties to anticipate far into the future. It 
is impossible for a Plaintiff and his counsel to look into the future and anticipate, 
with any degree of certainty, what the person’s financial situation and needs will 
be. 

c. No states have regulations requiring disclosure of the terms of the structured 
settlements, such as the present value of the future payments due under the struc- 
tured settlement, the discount rate used to calculate the present value, the total 
amount of payments to be paid (so a comparison can be made of the present value 
vs. the total future payments), etc. Plaintiffs do not always fully understand the 
ramifications of a structured settlement and the Defendants and insurance brokers 
an insurance companies who forge structured settlements on these Plaintiffs and 
their counsel are not in a big hurry to explain the transaction in its entirety, par- 
ticularly with respect to the present value of the future payments. 

d. Often, structured settlements are negotiated with individuals who are not rep- 
resented by counsel. That is a particularly true when a person files a claim with 
their own insurance company. In fact, there are several pending class actions 
against insurance companies for discouraging their insured’s from retaining counsel 
to represent them in connection with personal injury claims. In fact, in one state 
one insurance company was cited for practicing law without a license by providing 
legal advice to claimants regarding their claims. In cases where the Plaintiff is not 
represented by counsel, the problems caused by the absence of any meaningful regu- 
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lations requiring disclosure, representation by counsel, etc. when structured settle- 
ments are originally proposed are exacerbated. 

V. Business Practices of Insurance Companies and Structured Settlement 

Brokers. 

For your information, the structured settlement brokers and insurance companies 
who make hundreds of millions of dollars per year on structured settlements and 
who are proposing the legislation to eradicate our business have some skeletons in 
their own closet. 

a. As indicated above, structured settlements have numerous benefits for the 
property and casualty insurance carrier and defendants who settle litigation with 
structured settlements (cheaper to settle and a reduction in attorneys fees); the bro- 
kers who structure the settlement (they earn a fee for selling the annuity to fund 
the structured settlement payments); the plaintiffs lawyer (who settles the case 
without having to go to trial and who receives his/her fee up front, in cash); and 
the life insurance company/assignment company (who accepts the obligation to 
make the payments and gets to sell an annuity [they receive cash tax free, sell an 
annuity at relatively low fixed rate [i.e. currently about 6%], and are able to earn 
a return on the money they receive for issuing the annuity]). 

b. There are few, if any consumer protection regulations imposed on the front end 
of a structured settlement transaction, such as required disclosures, court approval, 
mandatory review by an attorney or financial advisor, etc. 

c. Insurance companies and structured settlement brokers representing defend- 
ants in structured settlement negotiations use questionable practices in trying to 
persuade defendants to accept structured settlements. For instance: 

(i) Travelers Insurance is currently a defendant in a class action case in Con- 
necticut involving claims of fraud, deceptive trade practices, civil conspiracy, breach 
of fiduciary duty, etc. The plaintiffs class are recipients of structured settlements. 
The Complaint in that case quotes liberally from Travelers’ structured settlement 
manual as follows: 

— “Essentially, when a claimant has a reduced life expectancy and a substandard 
age rating has been obtained, the more life contingent benefits provided in the 
structure offer, the higher the savings on the claim.” 

— “The primary objective in expanding use of structured settlements is to maxi- 
mize their value as a tool to reduce both claim loss and expense costs.” 

These quotes from Travelers own manual illustrates the motives of the insurance 
companies in promoting structured settlements. Moreover, the allegations in the 
Connecticut class action lawsuit were that Travelers received illegal kickbacks and 
rebates from structured settlement brokers in exchange for directing business to 
said brokers. Thus, the structured settlement brokers would rebate part of the com- 
mission they earned for arranging a structured settlement through or for Travelers 
in return for Travelers’ agreement to direct business to the brokers who agreed to 
make such rebates. (It is my understanding that rebating is prohibited by statute 
in virtually every state in the country.) 

(ii) Insurance companies, defendants, and structured settlement brokers endeavor 
to “back-load” structured settlement contracts and, as evidenced above, increase the 
life contingent component in the structured settlement agreements. For example, it 
is not uncommon for structured settlement agreements to call for periodic payments 
every five (5) years or so to, with the payments increasing substantially toward the 
end of the agreement. We’ve seen deals that call for a payment of $ 10,000 in Year 
5, $ 15,000 in year 10, $ 25,000 in year 15, $ 50,000 in year 20, $ 100,000 in year 
25, and $ 100,000 in year 30. The deal may be “sold” by the defendant, insurance 
company and/or structured settlement broker as a $ 300,000 settlement (referring 
to the total amount of payments), yet the true value of these future payments, as- 
suming an 8% discount rate, is around $ 57,000. 

— Another example involves an actual structured settlement involving one of our 
clients in Oregon from 1991. Our customer’s parent settled this case when our cus- 
tomer was 16 years old. The settlement documents specifically refer to a settlement 
of $ 581,173.82, broken down as follows: 

• Cash pa3unent of $ 110,443, of which $ 50,136 went to the plaintiffs attorney, 
$ 41,443 went to reimburse his health insurance company for money paid to medical 
providers related to the accident, and $ 18,863 was paid to the plaintiffs father to 
reimburse him for his out-of-pocket medical expenses (probably the deductible) and 
to replace the plaintiffs car. 

• The remaining $470,730.82 was structured over a period of 19 years. The plain- 
tiff was to receive $15,000 in January 1996, when he was 22 years old; $30,000 in 
January 2003, when he was 29 years old; and $425,730.82 in January 2010, when 
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he was 36 years old. This deal was marketed and sold to the plaintiff and his father 
as a $581,173.82 settlement. In reality, the settlement resulted in reimbursement 
of the plaintiffs health insurance provider, a replacement car for the plaintiff, and 
future payments over a period of 19 years that had a present value, assuming an 
8% discount rate, of $ 120,770. 

— Other examples involve monthly payments of $ 125 per month, payments every 
five years of $ 5,000 per year, four annual payments of $ 12,000 each, etc. Claims 
adjusters and attorneys representing property and casualty carriers will often tell 
the claimant/plaintiff (particularly when they are not represented by counsel) that 
the only way the case can be settled is by way of a structured settlement. We are 
involved in a deal right now, where the plaintiffs attorney has been told point blank 
by Liberty Mutual that they will not settle his client’s case except by way of a struc- 
tured settlement. They have offered three (3) payments that total approximately $ 
16,300, to be paid in the years 2004, 2006, and 2009. The present value of those 
payments, assuming an 8% discount rate is $ 9,203. 

The point of these examples is not that parties should not have the right to settle 
a claim or case on any terms that they deem appropriate. The point is that the in- 
surance companies and structured settlement brokers often argue, in their ongoing 
effort to put us out of business, that structured settlements were created to serve 
important public policies such as to settle cases involving catastrophically injured 
individuals who have long term and continuing medical needs and physical disabil- 
ities with little or no ability to provide for themselves or their families. They con- 
tend or imply that structured settlements are used exclusively or mostly where the 
claimant/plaintiff is disabled and unable to work such that he or she is dependent 
on the monies he receives under the structured settlement agreement for future 
medical expenses and to support himself and his family. That simply is not true. 

Certainly, there are structured settlements that involve catastrophic injuries. 
However, for the vast majority of structured settlements the overriding reasons un- 
derlying the decision to settle the case by way of a structured settlement are that 
they are a tool that promotes the settlement of claims and disputes because (I) the 
defendant and/or casualty carrier can settle the claim for less money than if it was 
settled by way of a structured settlement; (ii) the structured settlement broker earns 
a fee, (iii) the life insurance company is able to sell an annuity; and (iv) the plaintiff 
and the plaintiffs counsel are able to avoid a lengthy and expensive trial and re- 
solve their dispute. There is nothing wrong with these reasons underlying struc- 
tured settlements, but it is disingenuous for our opponents to suggest that these are 
not important reasons underlying the use of structured settlements. Furthermore, 
any suggestion by the opposition that all (or even a majority) of structured settle- 
ments involve individuals who have sustained catastrophic injuries which require 
long-term care is simply inaccurate, deceptive, and misleading. Remember, these in- 
surance companies that have suddenly developed this pro-consumer interest in pre- 
serving and protecting the long term well-being of these injured claimants are, in 
many cases, the same people who tried like heck to defeat the claimants in court. 
Since when were insurance companies the bastion of consumer protection? 

d. Another argument that the insurance companies and structured settlement bro- 
kers advance in support of their efforts to shut down our business are as follows: 

• structured settlement recipients are unsophisticated in financial matters and by 
structuring the settlement so as to spread the payments over time, the recipients 
will not receive a large lump sum which they are likely to dissipate prematurely, 
leaving them and their family destitute, unable to work, and a ward of the state. 

Response: This argument presumes that all structured settlement recipients are 
unsophisticated in financial matters and will prematurely dissipate a cash settle- 
ment. Not true. Occasionally, the settlement agreement provides that the plaintiffs 
attorney shall receive their fee over time as part of the structured settlement. (That 
does not happen too often, because attorneys appreciate the time value of money.) 
There simply is no correlation between being unsophisticated in financial matters 
and being the recipient of a structured settlement, unless one were to assume that 
someone who was unsophisticated in financial matters would be more likely to ac- 
cept a structured settlement in the first place instead of a cash settlement. If that 
were true, then it would seem to me that these transactions cry out for some basic 
consumer protection and disclosure regulations on the front end. If structured settle- 
ment recipients are so unsophisticated in financial matters and so seriously injured, 
as our opposition claims, what is so wrong with requiring the insurance companies 
and structured settlement brokers who sell these products, which call for payments 
to people 20, 30, 40, even 50 years down the road, to provide some basic information 
about these structured settlements. (Insurance companies can and do go broke.) One 
could argue that an injured claimant deserves and needs more information about 
structured settlements on the front end, when they are considering releasing their 
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claim in return for the unsecured promise of future payments that may come due 
far out in the future, than they need on the back end, when deciding to assign five 
or six years of payments in order to address an immediate need or when they desire 
to pledge their right to receive said payments as collateral for a small personal loan. 
Yet, the insurance industry opposes all suggestions for basic disclosures to be pro- 
vided claimants when faced with the decision of accepting a structured settlement. 

The vast majority of structured settlements involve accidents where the claimant/ 
plaintiff did not sustain catastrophic or permanent injuries and/or where the plain- 
tiff has recovered from their injuries. (NASP members typically do not enter into 
transactions with individuals who are both unemployed and unemployable.) In addi- 
tion, structured settlements are often used to settle wrongful death cases (where the 
recipient of the payments is not the person who was physically injured). I’ve even 
seen cases where a structured settlement was used to resolve a same sex sexual 
harassment case. 

Furthermore, simply because the person sustained serious or permanent injuries 
does not necessarily mean: (I) that they cannot lead a productive life; (ii) that they 
cannot provide for themselves and/or their family; (iii) that they are unsophisticated 
in financial matters; (iv) that they received a large structured settlement that was 
designed to provide for them for the rest of their life; or (v) that they would not 
benefit from having the opportunity to assign or pledge all or a portion of their right 
to receive structured settlement payments to address a personal need, situation or 
emergency. Some examples: 

• We closed a transaction with a young man in Arizona who had sustained a spi- 
nal injury that left him a paraplegic. Because of the nature of the accident (i.e. no 
liability by the defendant and/or the defendant who was liable had no money and/ 
or the plaintiff was partially at fault) this person’s structured settlement was rather 
small (the original settlement called for $ 15,000 per year for 10 years). However, 
this young man was self-sufficient and able to work. He was completing his edu- 
cation and preparing to take the CPA exam. He wanted some money to purchase 
a new handicapped van, complete his education, and prepare for a new job. He had 
four (4) annual payments remaining and assigned them to us for a lump sum pay- 
ment of around $ 41,000. 

• Another gentlemen who was our customer had sustained serious injuries and 
was physically disabled. He desired to put a down payment on a house and do some 
work on it to make it handicapped accessible. He also wanted to purchase a handi- 
capped van. Although this gentleman had not fully recovered from his injuries, such 
that he could hold down a full time job, he was working toward that goal. His imme- 
diate objective was to gain some independence by purchasing his own home and 
transportation. (Previously, he had been living with his parents.) He was receiving 
over S 7,500 per month from his structured settlement, which was increasing 3% 
per year. He wanted to assign $ 1500 per month for 8 years so that he could raise 
funds to start these projects. He was represented by counsel throughout the process 
and was very much in favor of proceeding with the transaction. Without the option 
to complete a transaction with Settlement Capital, this fellow would have had no 
other alternative. 

• There are numerous examples. We completed a transaction with a gentlemen 
who wanted to purchase a mobile home park. (He had recovered from his injuries 
and was working, but wanted to go into business for himself.) We completed a trans- 
action with a lady who was working for AT&T and making $ 52,000 per year, but 
wanted to raise some money to send her daughter to Tulsa University. We loaned 
her $ 16,000, secured by her structured settlement payments. Another client was 
about to get married and she and her fiancee had saved approximately $ 15,000 for 
her wedding. A few weeks prior to the wedding, there was an unexpected death in 
her family. She had to use the money for her wedding to pay for tbe funeral. Her 
parents had settled a case for her when she was a child and she was scheduled to 
receive a $ 30,000 payment in approximately two (2) years. She was able to assign 
that payment to us and use the proceeds for her wedding. She was neither disabled 
nor unsophisticated. Everyone in our industry has been able to complete trans- 
actions with individuals to help them purchase a house, improve their home, start 
a business, continue their education, avoid foreclosure or bankruptcy, consolidate 
debts, pay off tax liens and child-support obligations, etc. The list is endless. 

Query: If the insurance companies and structured settlement brokers are so con- 
cerned about the welfare of the structured settlement recipient, why do they back- 
load their structured settlement agreements and push life contingency payments. If 
they are concerned about the claimant dissipating large settlements, why do they 
back-load their deals with huge lump sum payments far in the future (i.e. $ 500,000 
due in 2012, $ 1,000,000 due in 2020, etc.). Why do the news letters of the struc- 
tured settlement brokers and NSSTA members emphasize selling the “gross value” 
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and “aggregate total value of the pa 3 Tnents” in settlement negotiations? In an article 
in a recent NSSTA newsletter, addressing overcoming objections to structures, the 
emphasis was on the use of “gross dollars” to compare a structure to a cash offer. 
Why won’t they support legislation that requires that a person consult with counsel 
prior to entering into a structured settlement? The answer is that they want to de- 
stroy our business and continue to operate their business in a manner that maxi- 
mizes their ability to place structured settlements and earn billions of dollars, while 
denying the consumer the right to make an informed choice or have control of their 
financial future. 

• In a public hearing before the Texas State Senate Judiciary Committee in Texas 
in April of last year, a structured settlement broker and member of the NSSTA tes- 
tified that there was not enough disclosure and information provided to the plaintiff 
in structured settlement negotiations. He testified that too often the property and 
casualty insurance carrier who has insured the defendant insists on placing the an- 
nuity to fund the structured settlement with an affiliated life company, even though 
another life company is offering a better rate and even though doing so might not 
be as beneficial to the claimant. He cited an example involving one case in which 
he was involved where the cost of the “in-house” annuity was $ 350,000 and a com- 
peting offer was around $ 260,000. (The point was if the property and casualty car- 
rier was willing to purchase an annuity from its own affiliate for $ 350,000, they 
should have been willing to pay the same to another life insurance company, mean- 
ing the claimant/plaintiff could have received more structured settlement payments 
for the same cost from another independent life company.) He commented that some 
structured settlement brokers are only licensed by certain life companies, meaning 
any structured settlements involving said brokers would necessarily be placed with 
the life companies with which the broker was licensed, regardless of the benefits to 
the claimant/plaintiff. Other property and casualty companies have an approved list 
of companies with whom they will do business, further limiting the choices of the 
consumer. He also commented on problems with rate and age adjustments in con- 
nection with structured settlements. Finally, and perhaps most importantly, he com- 
plained about the practice of “rebating” which he stated was not uncommon in the 
structured settlement industry. He said that this practice never benefits the con- 
sumer. He concluded by saying that any legislation that requires disclosure and 
more information to be provided to the injured claimant and his attorney would be 
a positive development. Remember all of these comments were made by a structured 
settlement broker and member of the NSSTA in a public hearing and under oath. 
His statements closely followed the allegations asserted against Travelers in the 
Connecticut class action cases. 

In short, the insurance industry, NSSTA, and structured settlement brokers 
preach consumer protection and public policy in their efforts to discredit and destroy 
our industry, while ignoring their own problems and resisting any efforts to address 
and/or regulate their industry. Contrary to their stated positions, their true interest 
is to expand their market and continue to earn billions of dollars without being sub- 
ject to disclosure requirements and other consumer protection provisions and regula- 
tion and without the presence of the secondary market to educate the public or oth- 
erwise challenge them. (Remember, none of their proposed legislation imposes any 
regulation on them and, most notably, does not apply to a commutation of the future 
benefits due under the structured settlement to the Plaintiff by the Assignment 
Company and/or Life Insurance Company. In other words, we would be subject to 
extremely onerous disclosure and court order provisions to complete our trans- 
actions with our customers, while they would not be subject to such requirements, 
meaning they would have a substantial competitive advantage in completing such 
transactions. Sounds like a legislative monopoly to me.) 

VI. Why the NSSTA, Structured Settlement Brokers, and the Insurance 
Industry Wish To Destroy Us. 

There is no simple answer to this question. They will tell you that secondary mar- 
ket transactions threaten the tax benefits whicb structured settlement recipients 
and the parties obligated to make structured settlement payments enjoy under the 
Internal Revenue Code. That is, I believe, a red herring. There is no reported case, 
rule, regulation, IRS ruling or other authority that supports their contention that 
these transactions threaten their teix status. In fact, the only case to address the 
matter was a Third Circuit case, which rejected this proposition. 

They will, of course, argue consumer protection and claim that the secondary mar- 
ket is ripping off consumers and charging exorbitant and unconscionable discount 
rates. That is also untrue. While discount rates are high, relative to mortgage rates 
and the prime rate, they are in line with credit card rates and other relatively risky 
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lending. Discount rates range from 12% to as high as 25%, but the vast majority 
of deals are completed in the range of 16% to 22%. To be absolutely fair and frank, 
there certainly are some transactions where the discount rate exceeds 25%, rising 
to 30 or even 35%, but those involve very short and small transactions. (For exam- 
ple, someone may be scheduled to receive 2 annual $ 5,000 payments over the next 
two years and seek to raise some cash now. Our industry members do have a cost 
of capital [maybe 7,8, 9, or 10%], therefore to make the transaction economical, the 
annuitant might receive $ 6,700 at a discount rate of 31.41%. While that rate might 
seem a bit high, compared to the prime rate of interest, the fact is that our cus- 
tomers do not have access to traditional sources of capital. Moreover, the actual dol- 
lar difference between a rate of say 21.5%, which you might be able to get on a cred- 
it card and the 31.41% rate, would be $ 800. When you are dealing with trans- 
actions this small and this short-term, the actual dollars is what is important. Due 
to the risk inherent in our transactions and the cost of bringing in a transaction, 
we simply cannot do deals this size at these types of rates.) 

Our opposition often argues that our customers receive 10 or 20 cents on the dol- 
lar. In this particular case, while the rate is relatively high, the annuitant receives 
68 cents on the dollar. In a longer term transaction, say a $ 25,000 pajnnent due 
in five years, the transaction could be completed at a rate of 15.5% and the annu- 
itant would receive less than 50 cents on the dollar. The point is that you must be 
careful when comparing transactions, interest rates, and dollar amounts. You must 
not compare apples to oranges. 

It is important to note, however, that when these transactions are completed by 
way of a loan, as some NASP members do, they are bound by usury limits. In Texas, 
the usury limit is an 18% effective rate, which means that our transactions are com- 
pleted at a contract rate of interest of around 16.5%. Furthermore, lenders are re- 
quired to provide disclosures of effective interest rates, etc. as required under appli- 
cable state law and the Federal Truth-in-Lending laws, may not charge fees or 
points, and must allow pre-payment of the loan without penalty. 

All NASP members would support regulation of our industry which would require 
disclosures, that the seller/borrower be represented by counsel, and other consumer 
protection provisions. I believe NASP would also support a reasonable court/admin- 
istrative agency review process, as long as the procedure was not too expensive and 
time consuming for the borrower/seller and as long as the standards of review were 
reasonable. In short, we support true “consumer protection” regulation, but not laws 
that give the insurance industry control over our customers and our business and 
which, in effect, regulate us out of business. 

I believe the true motivation behind the insurance industries’ opposition to our 
business is that by virtue of the fact that we exist, we necessarily educate the public 
and plaintiffs attorneys as to the true value of structured settlements, which is 
something our opponents cannot accept. We also have raised the profile of their in- 
dustry and highlighted the profits tbey are earning and the tax boondoggle that 
they enjoy in Congress. A representative of the NSSTA once said to me that they 
have been told by their leadership that they must destroy us or we will destroy 
them. While I disagree with that statement, the fact that that is how they feel 
should give you some insight as to why they are fighting us. 

We happen to believe our arguments are compelling and our position is reason- 
able and makes sense. However, we recognize that our opponents have done a good 
job of painting us as immoral companies who prey on widows, orphans, and the 
weak and uninformed. That simply is not true. Our objective is to survive and thrive 
in a reasonably regulated industry. 


What are Structured Settlements Really About ??? 

On August 12, 1998, a hearing was held in the Circuit Court for Montgomery 
County, Maryland in the matter of Stone Street Capital v. Deborah L. Jackson, Civil 
No. 176131. In this hearing, Counsel for State Farm Insurance company discussed 
the reasons for pursuing structured settlements in personal injury case. Following 
is an excerpt from the transcript on this hearing: 

THE COURT: Why is it, by the way, that traditionally these [structured settle- 
ment annuity contracts] are non-assignable? 

COUNSEL FOR STATE FARM: There are a lot of reasons. One is to protect the 
victim usually of personal injury. The whole reason for setting up these — 

THE COURT: Protect them from what? 
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COUNSEL FOR STATE FARM: The whole reason for setting up these structured 
payments is so that they do not get a lump sum; they do not get teO0,OO0 up front. 
These people — 

THE COURT: No it is not. The reason for setting up these structured payments 
are so that the insurance companies can settle out cheaper. 

COUNSEL FOR STATE FARM: That is one reason 

THE COURT: All right, come on — 

COUNSEL FOR STATE FARM: I am not going to deny that. 

THE COURT: They are not looking out for a plaintiff in a personal injury case. 
^^l03.S0 

COUNSEL FOR STATE FARM: That is one reason that Your Honor has said. It 
is more cost effective for the insurance company — 

THE COURT: That is the reason. That is the reason. 

COUNSEL FOR STATE FARM: Okay. 


How Insurers Abuse Structured Settlements 

The attached are examples of structured settlements. These example show how, 
when they are being set up, the insurance industry abuses them and how the true 
economics of a structured settlement are buried, hidden and obscured to make them 
seem more appealing to the plaintiff lawyer and his client. ^ 

Exhibit: Explanation/Comments: 

1. Examples of actual insurance company settlement documents showing the 
amount they paid for the annuity and the future value of the settlement. This is 
why structured settlements “seem” like a great deal for the claimant when they are 
really a great deal for the insurer. 

2. Attorney accidentally took his fee on the future value of the settlement. 

3. Christy’s proposal states that the value of the settlement is $222,000. In fact 
discounted at 10% it is really worth only $140,000 an overstatement of more than 
58%! 

4. The proposal for Rose states that the value of $630.89 per month for 240 
months is $151,413. Discounted to present value at 10% per annum it is only worth 
$63,000 — an overstatement of the value of more than 140% !! 

5. The Mr. & Mrs. Gibbons settlement proposal says that they are guaranteed 
$830,000. However, the real economic value of the guaranteed portion of the settle- 
ment is half that amount!!! 

6. This settlement ap’eement wrongly sets forth the settlement values suggesting 
that the client is settling for over $413,000 when in fact the settlement is a mere 
$129,000. 

7. The settlement foisted on this 19 year old accident victim tells her the settle- 
ment is worth $1,594,918 when in fact, it is only worth $341,166 in present value — 
this settlement proposal overstates the true value of the settlement by an astound- 
ing 367.4 %!!! 

8. The settlement proposal for Kimberly sets out the actual cost of the annuities 
being purchased. With this information we can see that the yield she is receiving 
on the annuities purchased is a miserly 3.452% for the monthly annuity and 4.253% 
for the one paying the lump sum whereas, in 1993, United States Treasury Bonds 
were yielding over 7%. 

9. Here again, due to lack of information, the attorney over-charged his client by 
taking a fee on the entire future value of the settlement. 

10. This comparison is so utterly misleading and incorrect as to need almost no 
commentary. First, yields on U.S. Treasury securities at the time (7/’93) were over 
7%. Thus, the annual payment would have been closer to $46,800. Second, the tax 
code specifically allows one to fund a structured settlement with U.S. Govt, securi- 
ties — thus there would be no taxes due! Third, A U.S. Govt, bond is risk free where- 
as, a commercial annuity has default risk (see First Executive Life, Mutual Benefit 
Life, Confederation Life, etc.). 

11. As a result of the death of her father, a structured settlement was used to 
provide for the care of Bobbyjo Plank (12 years old at the time). It provides her 
monthly payments of $2,250. However, they don’t start until 43 years latter !!! The 
true value of this settlement discounted at a mere 5% is less than $64,000. How, 
pray tell, was this structured settlement designed to care for her??? 


^ Over 20% of all structured settlements involve clients with no attorney representation! 
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More examples available upon request. 


PEOPLE WITH STRUCTURED SETTLEMENTS NEED PROTECTION, ALL 
RIGHT FROM THE INSURANCE COMPANIES! 

You may have heard talk about how people who have been awarded structured 
settlements as compensation for some injury need protection from settlement pur- 
chasers. They say these helpless people — who have been crippled or maimed and 
who rely on their settlement payments for sustenance — are being preyed upon by 
unscrupulous businessmen who want to dupe them into selling these lifelines for 
only a tiny fraction of what they’re worth. Through H.R.4314, which was introduced 
at the end of July, they are demanding that a 50 percent excise tax be imposed on 
such transactions to drive settlement purchasing companies out of business and pre- 
vent recipients from “foolishly” dissipating their awards. 

Nonsense. The facts tell a much different story. Not only is the vast majority of 
people who have sold their structured payments for a lump sum not disabled, but 
as we’ll see, they’re happy with the choices they have made. Speaking of choices, 
other facts suggest that the insurance companies who are behind these structured 
settlements in the first place have not always been up-front with recipients, and 
have kept some pretty important information to themselves. Mayhe that’s why 
they’re working so hard to keep exclusive control over this industry. 

Let’s look at the facts: 

• Nearly a third (32 percent) of recipients were not allowed to choose for them- 
selves whether or not they wanted a structured settlement instead of a lump some. 
Some of these were minors at the time their cases were settled, and in some cases 
the insurance carrier made a “take it or leave it” offer. 

• Almost half the time (48 percent), the actual mathematical value (called present 
value) of the settlement was not explained to the claimant. 

• Almost as often (43 percent of the cases), claimants were not advised that their 
future scheduled payments were absolutely inflexible. 

• Astoundingly, 12 percent of structured settlement recipients were not rep- 
resented by counsel when they agreed to the settlement. 

So it appears that the insurance companies have a lot of explaining to do. But 
what about their claims that they’re now just trying to help protect defenseless re- 
cipients. 

Again, let’s look at the facts: 

• More than 85 percent of structured settlement recipients are gainfully employed 
and suffer no long term disability. (So much for preying on the defenseless!) 

• 34 percent of those who exchange their settlements for lump sums use the pro- 
ceeds to buy or renovate a home, 31 percent pay off debts or pay for educational/ 
vocational education, 9 percent use the proceeds for a medical procedure or existing 
medical bills, 16 percent use the funds to open or expand a business. (So much for 
frivolously dissipating their awards!) 

• 92 percent are “satisfied” or “very satisfied” with the refinancing they were able 
to accomplish with the help of the settlement purchasing industry. (So much for 
supposedly shady tactics!) 

• The average discount rate charged by settlement purchasers is 18-22 percent — 
about the rate credit cards charge. (So much for outrageous interest rates!) 

Bottom Line, the facts simply aren’t what the insurance companies would have 
you believe. If you really want to help injured people who have been awarded struc- 
tured settlements, take your time and demand a carefully crafted consumer protec- 
tion bill that mandates full and understandable disclosure of financial details at 
every stage in the process — beginning when settlements are first agreed to, and con- 
tinuing through any future transfer — and also recognizes the right of recipients to 
change their minds as their needs and circumstances change and to choose to sell 
their annuity payments for a lump sum if that’s what they want. 


WHY WON’T THE BIG INSURANCE COMPANIES TELL THE TRUTH 
ABOUT STRUCTURED SETTLEMENTS? 

There’s heen talk recently about how Congress ought to impose an extreme new 
50 percent excise tax on settlement purchasing companies in order to protect people 
who have heen awarded structured settlements. The big insurance companies who 
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support this scheme, known as H.R. 263, have created a string of myths in their 
rush to ram this unfair tax through. The problem is, their myths don’t hold up in 
the light of day. Let’s look at those myths and the facts they leave out: 

Myth: Structured settlements are essential for the long-term financial health of se- 
riously injured people. 

Truth: More than 85 percent of people receiving structured settlements have full- 
time jobs or are capable of working. They don’t suffer from long-term disabilities. 

The average size of a structured settlement is only $75,000 — not nearly enough 
to pay for the long-term care of someone who’s been critically injured. 

Myth: People who sell some or all of their structured settlements just squander the 
money, like the woman who allegedly wanted to cash in her settlement to help her 
new boyfriend buy a new motorcycle. 

Truth: Far from squandering the money, of the people who exchange their month- 
ly payments for lump sums: 

• 34 percent use the money to buy or renovate a home. 

• 31 percent pay off existing debts and child support obligations. In fact, settle- 
ment purchasers require that tax liens, child support and alimony are paid as part 
of their contracts. 

• 14 percent pay medical expenses. 

• 11 percent open or expand a business. 

Myth: Structured settlements were designed to prevent people from quickly dis- 
sipating their awards. Truth: The real reason the big insurance companies push 
structured settlements is their incredible profitability. Consider this, from The Trav- 
elers Structured Settlements Manual: 

The primary objective in expanding the use of structured settlements is to 
maximize their value as a tool to reduce both claim loss and expense costs.” 

“Essentially, when a claimant has a reduced life expectancy and a sub- 
standard rating has been obtained, the more life contingent benefits pro- 
vided in the structured offer, the higher the savings on the claim.” 

In other words, the sooner a person with a structured settlement dies, the less 
the insurance company has to pay. That’s why they’re pushing structured settle- 
ments — not some altruistic desire to protect people from themselves. Why won’t the 
big insurance companies tell the truth? They can’t afford to. Don’t let them use Con- 
gress to put an entire industry out of business. 

[Additional attachments are being retained in the Committee 
files.] 


Chairman Houghton. Thanks very much, Mr. Chapoton. 

Mr. Little. 

STATEMENT OF THOMAS W. LITTLE, PRESIDENT, LITTLE, 
MEYERS, GARRETSON & ASSOCIATES, CINCINNATI, OHIO; ON 
BEHALF OF NATIONAL STRUCTURED SETTLEMENTS TRADE 
ASSOCIATION 

Mr. Little. Mr. Chairman, Members of the Subcommittee, good 
afternoon. My name is Thomas Little. I am a structured settlement 
broker from Cincinnati, Ohio. I am testifying today as past presi- 
dent of the National Structured Settlement Trade Association, 
NSSTA. NSSTA is an association composed of more than 500 mem- 
bers which negotiate and fund structured settlements involving 
persons with serious, long-term physical injuries. 

Structured settlements were developed because of the pitfalls as- 
sociated with the traditional lump-sum form of recovery in serious 
personal injury cases, where all too often, a lump sum meant to 
last for decades or a lifetime swiftly eroded away, and victims were 
left unable to meet their ongoing medical and living expenses. 

Over the past two decades, structured settlements have proven 
to be a very effective means of providing long-term financial protec- 
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tion to persons with serious long-term, often profoundly disabling 
injuries. A voluntary agreement is reached between the parties 
generally through counsel under which the injured victim receives 
damages in the form of an insured stream of payments, often for 
the rest of the victim’s life. This payment stream is tailored to the 
day-to-day living expenses and the future medical and financial 
needs of the victim and the victim’s family, and comes from a fi- 
nancially secure institution. The victim has a choice whether to 
take a structured settlement, and generally only about one-third of 
the victims who are offered a structure take it. 

As a structured settlement broker, I sit at the settlement table 
with the injured victim and a defense, and work with the parties 
to try to reach a fair resolution that meets the victim’s needs. In 
my 19 years in the field, I have seen first hand how a structured 
settlement enables seriously injured victims and their families to 
put their lives back together and move forward. Structured settle- 
ments have the strong support of the plaintiffs bar, the defense 
bar, judges, and mediators. 

Congress has adopted special tax rules to encourage and govern 
the use of structured settlements in order to provide long-term fi- 
nancial security for injured victims and their families. Under these 
rules, structured settlement payments are supposed to be non- 
assignable. However, all of this careful planning and long-term fi- 
nancial security for the victim and the family can be unraveled in 
an instant by a factoring company offering to buy future structured 
settlement payments for quick cash at a steep discount. Having 
factored away their assured source of future financial support, 
these injured victims are likely to face uncertain financial futures. 
They may find themselves in the very predicament that the struc- 
tured settlement was used to avoid, and may now have to resort 
to taxpayer-financed assistance programs to meet basic needs. 

We in the structured settlement industry are here today because 
we are trying to do the right thing. We are on the frontlines. We 
see what is happening out there. We see the human cost when fac- 
toring companies unravel the structured settlements of injured vic- 
tims. Court records from across the country tell the story. There is 
a quadriplegic in Oklahoma, another in California, the paraplegic 
in Texas, the victim in Connecticut with traumatic brain injuries 
dating from childhood, and the injured worker who was receiving 
worker’s compensation benefits in Mississippi, all selling their fu- 
ture payments to the factoring companies. 

Having worked with this Subcommittee and the Congress over 
the last two decades to encourage the use of structured settle- 
ments, we felt a responsibility to step forward and alert Congress 
and the Treasury about what is going on about how the congres- 
sional policy is being undermined. H.R. 263 represents a balanced 
approach to these problems created by structured settlement fac- 
toring. H.R. 263 imposes a stringent penalty tax on a factoring 
company that purchases structured settlement payments from an 
injured victim. The penalty would be subject to an exception for 
genuine court-approved hardship to protect instances of true hard- 
ship of the victim or the family. This is a penalty to discourage a 
transaction that thwarts congressional policy. It is not a new tax 
or a tax increase. 
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H.R. 263 has broad bipartisan support among Members of the 
Ways and Means Committee and the Senate Finance Committee. 
It is endorsed by the National Spinal Cord Injury Association and 
the National Organization on Disability. It is supported by the 
Treasury. It should be enacted as soon as possible. 

Thank you, Mr. Chairman, for the opportunity to testify. 

[The prepared statement follows:] 

Statement of Thomas W. Little, President, Little, Meyers, Garretson & Asso- 

eiates, Cincinnati, Ohio; on Behalf of National Structured Settlements 

Trade Association 

Mr. Chairman, my name is Thomas W. Little. I am President of Little, Meyers, 
Garretson & Associates, a structured settlement broker firm headquartered in Cin- 
cinnati, Ohio. 1 am testifying today as Past President of the National Structured 
Settlements Trade Association. 

1. Background and Policy of the Structured Settlement Tax Rules 

The National Structured Settlements Trade Association (NSSTA) is an organiza- 
tion composed of more than 500 members which negotiate and fund structured set- 
tlements of tort and worker’s compensation claims involving persons with serious, 
long-term physical injuries. Structured settlements provide the injured victim with 
the financial security of an assured payout over time. Founded in 1986, NSSTA’s 
mission is to advance the use of structured settlements as a means of resolving 
physical injury claims. 

A. Background 

• Structured settlements in wide use today to resolve physical injury claims 

Structured settlements are used to compensate seriously-injured, often profoundly 
disabled, victims of torts and workplace accidents. A lump sum recovery used to be 
the standard in personal injury cases. The injured victim then faced the daunting 
challenge of managing a large lump sum to cover substantial ongoing medical and 
living expenses for decades, even for a life-time. All too often, this lump sum swiftly 
eroded away. When the money was gone, the victim was left still disabled and still 
unable to work. In such cases, responsibility to care for this disabled person fell to 
the State Medicaid system and public assistance system. 

Structured settlements provide a better approach. A voluntary agreement is 
reached between the parties generally through their counsel under which the in- 
jured victim receives damages in the form of a stream of periodic payments tailored 
to the future medical expenses and basic living needs of the victim and his or her 
family from a well-capitalized, financially-secure institution. This process may be 
overseen by a court, particularly in minor’s cases. Often this payment stream is for 
the rest of the victim’s life to make sure that future medical expenses and the fam- 
ily’s basic living needs will be met, and that the victim will not outlive his or her 
compensation. 

These are voluntary arrangements. The injured victim has a choice whether or 
not to take a structured settlement, and generally about a third of the injured vic- 
tims who are offered a structured settlement take it. The other two-thirds take the 
cash lump sum. 

A recent study underscores the fact that structured settlements typically are used 
in the case of major physical injuries “when the loss payments are very large.” 
(“Closed Claim Survey for Commercial General Liability: Survey Results, 1997,” p. 
22, prepared by ISO DATA, Inc., a nonprofit arm of the Insurance Services Office, 
Inc., which conducted the survey under the auspices of the National Association of 
Insurance Commissioners (NAlC), the national group of the State insurance regu- 
lators). 

The ISO study found that of the 215 claims involving structured settlements in 
the survey sample, 67% arose from “major injuries” (“permanent significant,” “per- 
manent major,” “permanent grave,” death and “temporary major”), with an average 
total payment of §408,000. The remaining 33% of claims involving structured settle- 
ments had an average total payment of §210,000. “Total payment” for this purpose 
means in effect the total present value of the settlement, and consists of (i) the lump 
sum of cash paid at settlement, plus (ii) the present value of the future structured 
payments. The ISO study found that about half of the present value of the case was 
paid in an upfront lump sum to meet the victim’s cash needs (e.g., retrofitting the 
house for wheelchair access), and the remaining half represented the present value 
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of the structured future payments. (ISO Study, at p. 22). Overall, the ISO study 
found that the average total present value (including the upfront cash and the 
present value of the future payments) of a case resolved by structured settlement 
was $343,000. (ISO Study, at p. 21). 

Structured settlements have the strong support of the plaintiffs bar, the defense 
bar, judges, and mediators. 

• Structured settlements provide crucial financial protection to seriously-injured 
tort victims 

• Protection against premature dissipation by injured victims lacking the experi- 
ence to manage the financial responsibilities and risks of investing a large lump 
sum to cover a substantial, ongoing stream of medical and basic living expenses for 
a lengthy period. 

• Payout tailored to the day-to-day living expenses and the ongoing medical and 
financial needs of the victim and his or her family. 

• Avoids shift of responsibility for care to the taxpayer-financed social safety net. 

• Congress has adopted special tax rules to encourage and govern structured set- 
tlements 

Congress has adopted a series of special rules in sections 130, 104, 461(h), and 
72 of the Internal Revenue Code to govern the use of structured settlements by pro- 
viding that the full amount of the periodic payments constitutes tax-free damages 
to the victim and that the liability to make the periodic payments to the victim may 
be assigned to a structured settlement assignment company that will use a 
financially-secure annuity to fund the damage payments. 

In the Teixpayer Relief Act of 1997, in a provision co-sponsored by a majority of 
the House Ways and Means Committee, Congress recently extended the structured 
settlement tax rules to worker’s compensation to cover physical injuries suffered in 
the workplace. 

B. Structured Settlement Tax Rules Were Adopted by Congress to Protect Victims 
from Pressure to Dissipate Their Recoveries 

In introducing the 1981 legislation that originally enacted the structured settle- 
ment tax rules. Sen. Max Baucus (D-Mont.) pointed to the concern over squan- 
dering of a lump sum recovery by injured tort victims or their families: 

“In the past, these awards have typically been paid by defendants to suc- 
cessful plaintiffs in the form of a single payment settlement. This approach 
has proven unsatisfactory, however, in many cases because it assumes that 
injured parties will wisely manage large sums of money so as to provide 
for their lifetime needs. In fact, many of these successful litigants, particu- 
larly minors, have dissipated their awards in a few years and are then 
without means of support.” 

[Congressional Record (daily ed.) 12/10/81, at S15005.] 

By contrast. Sen. Baucus noted: “Periodic payments settlements, on the other 
hand, provide plaintiffs with a steady income over a long period of time and insulate 
them from pressures to squander their awards.” (Id.) 

In introducing legislation last year to protect structured settlements and injured 
victims from the practice of factoring. Sen. Baucus reiterated this original legislative 
intent: 

“Thus, our focus in enacting these tax rules in sections 104(a)(2) and 130 
of the Internal Revenue Code was to encourage and govern the use of struc- 
tured settlements in order to provide long-term financial security to seri- 
ously injured victims and their families and to insulate them from pres- 
sures to squander their awards.” 

[Congressional Record (daily ed.) 10/5/98, at S11499.] 

Therefore, the federal teix rules adopted by Congress to govern structured settle- 
ments reflect a policy of insulating injured victims and their families from pressures 
to dissipate their awards. 

In addition. Congress was concerned that the injured victim not have the ability 
to exercise such control over the periodic payments that he or she would be deemed 
to have received a lump sum recovery that was then invested on his or her behalf, 
destroying the fully tax-free nature of the periodic payments to the injured victim. 
The House Ways and Means and Senate Finance Committee Reports adopting the 
structured settlement teix rules both state: “Thus, the periodic payments as personal 
injury damages are still excludable from income only if the recipient taxpayer is not 
in constructive receipt of or does not have the current economic benefit of the sum 
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required to produce the periodic payments.” (H.R. Rep. No. 97-832, 97th Cong., 2d 
Sess. (1982), 4; Sen. Rep. No. 97-646, 97th Cong., 2d Sess. (1982), 4.) 

Reflecting this Congressional policy of protecting injured victims from pressure to 
squander their recoveries and the need to avoid any risk of constructive receipt of 
a lump sum by the victim, the structured settlement tax rules prohibit the victim 
from being able to accelerate, defer, increase, or decrease the periodic payments. 
(I.R.C. § 130(c)(2)(B)). In addition, the periodic payments must constitute tax-free 
damages in the hands of the recipient. (I.R.C. § 130(c)(2)(D)). 

In compliance with these Congressional requirements and consistent with State 
insurance and exemption statutes, including “spendthrift” statutes that restrict 
alienation of rights to payments under annuities and under various types of claims 
(e.g., worker’s compensation and wrongful death claims), structured settlement 
agreements customarily provide that the periodic payments to be rendered to the 
injured victim may not be accelerated, deferred, increased or decreased, anticipated, 
sold, assigned, pledged, or encumbered by the victim. 

As the Treasury Department has noted, “Consistent with the condition that the 
injured person not be able to accelerate, defer, increase or decrease the periodic pay- 
ments, [structured settlement] agreements with injured persons uniformly contain 
anti-assignment clauses.” (U.S. Department of the Treasury, General Explanations 
of the Administration’s Revenue Proposals (Feb. 1999), at p. 192). 

Sen. John Chafee (R-R.L), in introducing along with Sen. Baucus recent legisla- 
tion to protect structured settlements and injured victims from the practice of fac- 
toring observed: “Structured settlement payments are nonassignable. This is con- 
sistent with worker’s compensation payments and various types of Federal disability 
payments which also are nonassignable under applicable law. In each case, this is 
done to preserve the injured person’s long-term financial security.” (Congressional 
Record (daily ed.), 10/2/98, at S11340). 

II. Purchases of Future Structured Settlement Payments by Factoring Com- 
panies Directly Undermine the Important Public Policies Served by Struc- 
tured Settlements 

A. Background 

Over the past two years, there has been dramatic growth in a transaction, gen- 
erally known as a “factoring” transaction, that effectively takes the structure out of 
structured settlements. 

In such a factoring transaction, the injured victim who is receiving periodic pay- 
ments of damages for physical injuries under a structured settlement sells his or 
her rights to future periodic payments to a factoring company. In exchange, the in- 
jured victim receives from the factoring company a sharply discounted lump sum 
payment. 

'This is a transaction that the injured victim enters into with a third party, com- 
pletely outside of the structured settlement and generally without even the knowl- 
edge of the other parties to the structured settlement. The factoring company is not 
in the structured settlement business, and the structured settlement company is not 
in the factoring business. 

In an effort to avoid the anti-assignment provisions in the structured settlement 
agreements, the factoring companies typically have the injured victim simply 
present the structured settlement company with a change of address to a post office 
box, or change of direct deposit to a bank account, under the control of the factoring 
company to accomplish the redirection of payments to the factoring company. Thus, 
the structured settlement company obligated to make the periodic payment damages 
under the structured settlement is not a party to the factoring transaction and often 
has no notice of it at all. 

At the time the structured settlement is created, the victim has multiple layers 
of protection by means of State insurance licensing and regulatory requirements and 
oversight, the Federal tax law requirements for the terms of a structured settle- 
ment, legal counsel, and in many cases court oversight. By contrast, the factoring 
companies and their transactions are completely unregulated. 

B. Rapid Growth in Factoring Company Purchases of Structured Settlement Pay- 
ments 

Factoring companies use extensive advertising and telemarketing, as well as di- 
rect appeals to plaintiffs’ lawyers coupled with a finder’s fee, to solicit new business. 
For example, one major factoring company, J.G. Wentworth, stated in a 1997 Securi- 
ties and Exchange Commission filing that during the first 9 months of 1997 alone, 
it ran 56,000 television commercials. Wentworth’s SEC filing states that it runs a 
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telemarketing call center with 200 telemarketing stations operating 24 hours a day, 
6 days a week. 

The factoring companies direct considerable advertising at the plaintiffs’ bar, 
promising the injured victim’s lawyer a second fee on the same case — this time by 
unwinding the structured settlement. For example, an ad by Stone Street Capital, 
a factoring company, placed in a prominent trial lawyer publication, states: 

“You helped your clients once by winning them a structured settlement. 

Now you can help them again by showing them how to convert all or a por- 
tion of their settlement to a lump-sum payment. 

“For each of your clients who exercise this exciting new option, your firm 
will be compensated for legal fees by facilitating the standardized proc- 
essing of an annuity purchase agreement. On average, these fees amount to 
about $2,000 per conversion. [Emphasis in original].” 

The factoring company business is a rapidly growing one. J.G. Wentworth recently 
announced that it has undertaken approximately 7,700 structured settlement pur- 
chase transactions with a total value of $370 million. According to SEC filings, dur- 
ing the first 9 months of 1997, J.G. Wentworth undertook 3,759 structured settle- 
ment purchase transactions. These purchased structured settlement payments had 
a total undiscounted maturity value of $163.6 million and were purchased for $74.4 
million. Blocks of purchased structured settlement payments are now being 
“securitized” by the factoring companies and marketed on Wall Street. 

C. Public Policy Concerns Created by Factoring Company Transactions 

Factoring company purchases of structured settlement payments create serious 
problems affecting all participants in structured settlements and directly thwart the 
clear Congressional policy that underlies the structured settlement teix rules. 

• Factoring company purchases of structured settlement payments trigger the 
very same dissipation risks that structured settlements are designed to avoid 

As Sen. Baucus observed “All of the careful planning and long-term financial secu- 
rity for the injured victim and his or her family can be unraveled in an instant by 
a factoring company offering quick cash at a steep discount.” (Congressional Record 
(daily ed.) 10/5/98, at S 11500). 

As lump sum tort recoveries frequently dissipate, the lump sum from the factoring 
company is as quickly dissipated, and the injured person finds himself or herself in 
the very predicament the structured settlement was intended to avoid. 

Having factored away their only assured source of future financial support and 
then dissipating the cash received, these injured victims are likely to face an uncer- 
tain financial future and may face the prospect of taxpayer-financed assistance pro- 
grams to cover their future medical expenses and basic living needs. 

As Rep. Clay Shaw (R-Fla.) stated in introducing the “Structured Settlement Pro- 
tection Act” (H.R. 263) along with Rep. Pete Stark (D-Ca.) and a broad bipartisan 
group totaling some 17 Members of the Ways and Means Committee: “As long-time 
supporters of structured settlements and the congressional policy underlying such 
settlements, we have grave concerns that these factoring transactions directly un- 
dermine the policy of the structured settlement tax rules.” (Congressional Record 
(daily ed.) 2/10/99, at E192). 

On the Senate side, as Sen. Baucus observed in introducing the same legislation: 

“I speak today as the original Senate sponsor of the structured settlement 
tax rules that Congress enacted in 1982. I rise because of my very grave 
concern that the recent emergence of structured settlement factoring trans- 
actions — in which factoring companies buy up the structured settlement 
payments from injured victims in return for a deeply-discounted lump 
sum — completely undermines what Congress intended when we enacted 
these structured settlement tax rules.” 

[Congressional Record, (daily ed.), 10/5/98, at S11499.] 

Sen. Baucus then went on to say: 

“As a long-time supporter of structured settlements and an architect of the 
Congressional policy embodied in the structured settlement teix rules, I can- 
not stand by as this structured settlement factoring problem continues to 
mushroom across the country, leaving injured victims without financial 
means for the future and forcing the injured victims onto the social safety 
net — precisely the result we were seeking to avoid when we enacted the 
structured settlement tax rules.” 

[Id., at S11500.] 
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Sen. Chafee, lead Republican co-sponsor of the legislation, echoed Sen. Baucus’s 
concerns: “These factoring company purchases directly contravene the intent and 
policy of Congress in enacting the special structured settlement teix rules.” {Congres- 
sional Record (daily ed.) 10/2/98, at S11340.) 

NSSTA’s members are on the front lines. We see the human costs when factoring 
companies unravel the structured settlements to injured victims. Court records from 
across the country tell the story — there’s the quadriplegic in Oklahoma, the quad- 
riplegic in California, the paraplegic in Texas, the victim of Connecticut with trau- 
matic brain injures dating from childhood, and the injured worker receiving work- 
er’s compensation henefits in Mississippi — all selling their future payments to the 
factoring companies. The human costs in factoring cases such as these were recently 
chronicled in a U.S. News & World Report entitled “Settling for Less — Should acci- 
dent victims sell their monthly payments?” (January 25, 1999), pp. 62-66. 

• Factoring company purchases often are made at sharp discounts 

In many cases the injured victim’s dissipation risks are magnified because the 
lump sum payment that the injured victim receives in the factoring transaction is 
so sharply discounted. While factoring transactions apparently reflect a range of dis- 
counts, it is not uncommon for an injured victim to receive a lump sum payment 
of half or even less of the present value of the structured settlement payments being 
sold. 

In one recent case, a 20-year-old structured settlement recipient who was receiv- 
ing monthly payments from a tort action when she was a child was persuaded to 
sell a series of her future payments for approximately 36 percent of their discounted 
present value. A few months later, she was persuaded to sell additional future pay- 
ments for approximately 15 percent of their discounted present value. 

Based on this case and many similar examples from court records, it is clear that 
in factoring company transactions structured settlement recipients often are per- 
suaded to sell future payments for far less than the payments are worth. 

• Factoring company transactions create serious Federal income tax uncertainties 
for the original parties to the structured settlement 

The structured settlement teix rules require that the periodic payments constitute 
tax-free damages on account of personal physical injuries in the hands of the recipi- 
ent of those pa 3 mients. (I.R.C. § § 130(c)(2)(D); 104(a)(2)). Following the factoring 
away by the injured victim, the periodic payments are received by the factoring com- 
pany and its investors and do not constitute tax-free damages in their hands. One 
of the requirements for a qualified assignment no longer is met. This creates serious 
Federal income teix uncertainties under the structured settlement tax rules for both 
the victim and the company funding the structured settlement. 

Injured victim: 

• The injured victim not only loses the benefit of the future tax-free damage pay- 
ments, but also runs a risk of being teixed on the lump sum received from the fac- 
toring company if such payment is treated as received on account of the sale of the 
victim’s future payment rights and not on account of the original injury. 

• If the structured settlement payments were freely assignable by the injured vic- 
tim and a ready market of financial institutions was available to acquire such pay- 
ments, the victim might be deemed in constructive receipt of the present value of 
the future payments just as if the payments could be accelerated. In that case, from 
the outset of the settlement a portion of each periodic payment would be treated 
as taxable earnings, rather than tax-free damages. 

Company funding the structured settlement: 

Under the structured settlement teix rules, the settling defendant (or its liability 
insurer) assigns its periodic payment liability to a structured settlement company 
in exchange for a payment which is excluded from the structured settlement com- 
pany’s income if the structured settlement teix rules under I.R.C. § 130 are satisfied 
and such payment is reinvested in either an annuity or U.S. Treasury obligations 
precisely matched in amount and timing to the periodic payment obligation to the 
injured victim. The structured settlement company’s income from the payments 
under the annuity or Treasuries is matched by an offsetting deduction for the dam- 
age payment to the victim. 

• Once the factoring company buys the injured victim’s payments, those payments 
no longer constitute tax-free personal physical injury damages under Code section 
104 in the hands of the recipient, and hence one of the requirements for a qualified 
assignment under Code section 130(c)(2)(D) no longer is satisfied. The critical ques- 
tion then becomes whether the Code section 130 requirements for a qualified assign- 
ment apply only at the time the structured settlement is established or constitute 
continuing requirements for the structured settlement. On that question, there is 
no clear-cut answer, and considerable teix uncertainty results. 
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• The factoring transaction raises the concern that the structured settlement teix 
rules no longer may be satisfied and the risk that the structured settlement com- 
pany may be required to recognize and pay tax on amounts previously excluded 
from its income or to pay tax on the “inside build-up” under the annuity, for which 
there is no cash distribution to pay the tax. This is a teix risk that the structured 
settlement company had sought to avoid through use of the anti-assignment provi- 
sions in the structured settlement agreement and is not in a position to absorb. 

• The structured settlement company may face an obligation to report the pay- 
ments made to the factoring company as taxable income even though in many cases 
the identity of the purchaser or even the existence of the factoring transaction itself 
is unknown. 

• Factoring company transactions create risks of double liability for the struc- 
tured settlement companies 

While factoring transactions normally involve only the injured victim and the fac- 
toring company, the underlying structured settlements typically involve multiple 
parties such as family members, defendants, liability insurers, and state workers’ 
compensation authorities in workers’ compensation cases. Because structured settle- 
ment agreements prohibit transfers of payments, if the structured settlement com- 
pany makes the payments — even unwittingly — to the factoring company, the struc- 
tured settlement company may become subject to later claims that it paid the wrong 
party and could still be required to make the payments as originally required under 
the settlement. This has happened in several recent cases. 

In many cases this risk of double liability is magnified by state statutes that (i) 
in more tban 20 states give statutory effect to contract provisions prohibiting trans- 
fers of annuity benefits, and (ii) in nearly all States directly restrict or prohibit 
transfers of recoveries in various types of cases (e.g., worker’s compensation, wrong- 
ful death, medical malpractice). 

• The uncertainties created by factoring company transactions may discourage fu- 
ture use of structured settlements 

These teix risks and double liability risks raised by the factoring transaction are 
risks that the structured settlement company specifically sought to avoid through 
the anti-assignment provisions in the structured settlement agreement and is not 
in a financial position to absorb, years after the original structured settlement 
transaction was entered into. 

These uncertainties and unforeseen risks could jeopardize the continued ability of 
structured settlement companies to fund settlements in the future. The structured 
settlement company’s participation is necessary to enable structured settlements to 
be undertaken in the first instance by satisfying the objectives of both sides to the 
claim: the injured victim needs the long-term financial protection that the struc- 
tured settlement company’s funding arrangement provides, and the settling defend- 
ant wishes to close its books on the liability rather than bearing an ongoing pay- 
ment obligation decades into the future. 

III. A Stringent Penalty Tax on Factoring Company Purchasers, Subject to 

A Limited Exception for Genuine, Court-Approved Hardship, Protects 

Structured Settlements, the Injured Recipients, and the Underlying Con- 
gressional Policy 

A. Gravity of Problem Requires Strong Action by Congress 

In acting to address the concerns over factoring companies that purchase struc- 
tured settlement payments from injured victims the Treasury Department noted 
that: “Congress enacted favorable tax rules intended to encourage the use of struc- 
tured settlements — and conditioned such tax treatment on the injured person’s in- 
ability to accelerate, defer, increase or decrease the periodic payments — because re- 
cipients of structured settlements are less likely than recipients of lump sum 
awards to consume their awards too quickly and require public assistance.” (U.S. 
Department of the Treasury, General Explanations of the Administration’s Revenue 
Proposals (Feb. 1999), p. 192). 

Treasury then observed that by enticing injured victims to sell off their future 
structured settlement payments in exchange for a heavily discounted lump sum that 
may then be dissipated: “These ‘factoring’ transactions directly undermine the Con- 
gressional objective to create an incentive for injured persons to receive periodic pay- 
ments as settlements of personal injury claims.” (Id., at p. 192 [emphasis added].) 

The Joint Tax Committee’s analysis of the issue last year echoes these concerns: 
“Transfer of the payment stream under a structured settlement arrangement argu- 
ably subverts the purpose of the structured settlement provisions of the Code to pro- 
mote periodic payments for injured persons.” (Joint Committee on Taxation, Descrip- 
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tion of Revenue Provisions Contained in the President’s Fiscal Year 2000 Budget Pro- 
posal (JCS-1-99), (February 22, 1999), p. 329). 

A natural question is why use the teix system to solve this problem? Isn’t con- 
sumer protection best left to the States? We believe there are compelling reasons 
for the Ways and Means Committee to act. The problem is nationwide and mush- 
rooming. A State-by-State approach could take years. Moreover, while noting that 
the States traditionally have been the province of consumer protection, the Joint 
Committee’s analysis reasons that there is a clear role for the Federal teix law to 
address the policy concerns raised by sales of structured settlement payments: “On 
the other hand, the teix law already provides an incentive for structured settlement 
arrangements, and if practices have evolved that are inconsistent with its purpose, 
addressing them should be viewed as proper.” (Joint Committee Description, supra, 
at p. 330). 

Indeed, as Rep. Shaw observed in introducing H.R. 263 which addresses the struc- 
tured settlement problem by means of a penalty tax on the factoring company: “Be- 
cause the purchase of structured settlement payments by factoring companies di- 
rectly thwarts the congressional policy underlying the structured settlement tax 
rules and raises such serious concerns for structured settlements and injured vic- 
tims, it is appropriate to deal with these concerns in the teix context.” (Congressional 
Record (daily ed.) 2/10/99, at E192). 

Similarly, as Sen. Chafee observed last year in introducing the same legislation 
on the Senate side: “It is appropriate to address this problem through the federal 
tax system because these purchases directly contravene the Congressional policy re- 
flected in the structured settlement tax rules and jeopardize the long-term financial 
security that Congress intended to provide for the injured victim. The problem is 
nationwide, and it is growing rapidly.” (Congressional Record (daily ed.), 10/2/98, at 
S11340). 

House Ways and Means Chairman Archer has indicated informally that, “If there 
are abuses out there, we’ll look for them, we’ll ferret them out, and we will do away 
with them.” (BNA Daily Tax Reporter, 12/5/99, GG-1), and in later remarks pointed 
to transactions that make “an end run around the Code.” Clearly, factoring company 
purchases of structured settlement payments from injured victims fall into the cat- 
egory of abusive transactions to which Chairman Archer refers. 

A Federal tax approach also is necessary in order to address the tax uncertainties 
that the factoring transaction creates for the parties to the original structured set- 
tlement. 

There is broad bipartisan support among Members of the House Ways and Means 
Committee, the Senate Finance Committee, and from Treasury for addressing the 
structured settlement factoring problem by means of a stringent penalty on the fac- 
toring company to discourage the transaction, except in cases of genuine, court-ap- 
proved hardship of the injured victim. 

B. Treasury Proposal 

The Treasury Department in the Administration’s FY 2000 Budget has proposed 
a 40-percent excise teix on factoring companies that purchase structured settlement 
payments from injured victims. 

Under the Treasury proposal, “any person purchasing (or otherwise acquiring for 
consideration) a structured settlement payment stream would be subject to a 40 per- 
cent excise tax on the difference between the amount paid by the purchaser to the 
injured person and the undiscounted value of the purchased income stream, unless 
such purchase is pursuant to a court order finding that the extraordinary and unan- 
ticipated needs of the original recipient render such a transaction desirable.” (Treas- 
ury General Explanations (Feb. 1999), at p. 192). The proposal would apply to trans- 
fers of structured settlement pa3nnents made after date of enactment. 

The Treasury proposal represents a strong and appropriate response to the struc- 
tured settlement factoring problem. 

C. Bipartisan Congressional Proposal 

1. Stringent penalty on factoring company that purchases structured settlement 
payments from injured victims 

Reps. Clay Shaw (R-Fl.) and Pete Stark (D-Ca.), two senior Members of the Ways 
and Means Committee, have introduced H.R. 263 (the “Structured Settlement Pro- 
tection Act”) which adopts a similar approach by imposing a 50 percent excise tax 
on the difference between the amount paid by the purchaser to the injured victim 
and the undiscounted value of the purchased payment stream. H.R. 263 is co-spon- 
sored by a broad bipartisan group totaling 17 Members of the Ways and Means 
Committee. It is endorsed by the National Spinal Cord Injury Association and the 
National Organization on Disability. It is supported by Treasury. 
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Sens. John Chafee (R-R.I.) and Max Baucus (D-Mt.) introduced companion legis- 
lation last year with similar broad bipartisan support among Finance Committee 
Members. 

As Sen. Baucus noted, the excise tax approach is a penalty, not a tax increase 
or a new teix: “I would stress that this is a penalty, not a tax increase — the factoring 
company only pays the penalty if it undertakes the transaction that Congress is 
seeking to discourage because the transaction thwarts a clear Congressional policy.” 
{Congressional Record (daily ed.), 10/5/98, at S11500). 

2. Exception for limited cases of genuine, court-approved hardship 

This stringent excise tax would be coupled with a limited exception for genuine, 
court-approved financial hardship situations. The excise tax would apply to factoring 
companies in all structured settlement purchase transactions except in the case of 
a transaction that is pursuant to a court order finding that “the extraordinary, im- 
minent, and unanticipated needs of the structured settlement recipient or his or her 
dependents render such a transaction appropriate.” 

This exception is intended to apply only to a limited number of cases in which 
a genuinely “extraordinary, imminent, and unanticipated” hardship actually has 
arisen (e.g., serious medical emergency for a family member) and which has been 
demonstrated to the satisfaction of a court, as well as a showing that transferring 
away such payments will not leave the injured victim and his or her family exposed 
to undue financial hardship in the future when the structured settlement payments 
no longer are available. 

3. Need to protect the tax treatment of the original structured settlement 

In the limited instances of extraordinary and unanticipated hardship determined 
by court order to warrant relief, adverse tax consequences should not be visited 
upon the claimant or the other parties to the original structured settlement. Accord- 
ingly, the bipartisan Congressional proposal would clarify in the statute or the legis- 
lative history that in those limited instances in which the extraordinary, imminent, 
and unanticipated hardship standard is found to be met by a court, the original tax 
treatment of the structured settlement under I.R.C. § § 104, 130, 72, and 461(h) 
would be left undisturbed. 

That is, the periodic payments already received by the claimant prior to any fac- 
toring transaction would remain tax-free damages under Code section 104. The as- 
signee’s exclusion of income under Code section 130 arising from satisfaction of all 
of the section 130 qualified assignment rules at the time the structured settlement 
was entered into years earlier would not be challenged. Similarly, the settling de- 
fendant’s deduction under Code section 461(h) of the amount paid to the assignee 
to assume the liability would not be challenged. Finally, the status under Code sec- 
tion 72 of the annuity being used to fund the periodic payments would remain un- 
disturbed. 

Despite the anti-assignment provisions included in the structured settlement 
agreements and the applicability of a stringent excise tax on the factoring company, 
there may be a limited number of non-hardship factoring transactions that still go 
forward. If the structured settlement tax rules under I.R.C. § § 130, 72, and 461(h) 
had been satisfied at the time of the structured settlement and the applicable struc- 
tured settlement agreements included an anti-assignment provision, the original tax 
treatment of the other parties to the settlement — i.e., the settling defendant and the 
Code section 130 assignee — should not be jeopardized by a third party transaction 
that occurs years later and likely unbeknownst to these other parties to the original 
settlement. 

Accordingly, the bipartisan Congressional proposal also would clarify in the case 
of a non-hardship factoring transaction, that if the structured settlement tax rules 
under I.R.C. § § 130, 72, and 461(h) had been satisfied at the time of the structured 
settlement and the applicable structured settlement agreements included an anti- 
assignment provision, the section 130 exclusion of the assignee, the section 461(h) 
deduction of the settling defendant, and the Code section 72 status of the annuity 
being used to fund the periodic payments would remain undisturbed. 

Finally, the bipartisan Congressional proposal would clarify the teix reporting obli- 
gations of the annuity issuer and section 130 assignee in the event of a factoring 
transaction. In the case of a factoring transaction, either on a court-approved hard- 
ship basis or a non-hardship basis, of which the annuity issuer has actual notice 
and knowledge, assuming that a tax reporting obligation otherwise would be appli- 
cable, the annuity issuer would be obligated to file an information report with the 
I.R.S. noting the fact of the transfer, the identity of the original payee, and the iden- 
tity where known of the new recipient of the factored payments. No reporting obli- 
gation would exist where the annuity issuer (or section 130 assignee) had no knowl- 
edge of the factoring transaction. 
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Conclusion 

H.R. 263 fully protects structured settlements, the injured victims, and the Con- 
gressional policy underlying structured settlements. 

H.R. 263 has hroad bipartisan support among Members of the Ways and Means 
Committee. It is endorsed by the National Spinal Cord Injury Association and the 
National Organization on Disability. It is supported by Treasury. 

This bipartisan Congressional proposal should be included as part of the tax legis- 
lation considered by Congress this year. 


Chairman Houghton. Thank you very much. 

Now, I would like to call on Ms. Kucenski from Illinois. 

STATEMENT OF DONNA KUCENSKI, SENECA, ILLINOIS; ON 

BEHALF OF NATIONAL ASSOCIATION OF SETTLEMENT 

PURCHASERS 

Ms. Kucenski. My name is Donna Kucenski. I appear here today 
to express my concern that the Federal Government and Congress 
are considering legislation that would eliminate my right to choose 
how to conduct my financial affairs. This proposed new excise tax 
would make it prohibitively expensive for me and thousands of in- 
dividuals like me to receive lump sums in exchange for an asset 
that may no longer serve the needs for which it was originally es- 
tablished. This proposal will punish rather than protect consumers. 
Individuals who enter into structured settlements and those who 
later wish to sell them deserve full and complete disclosure in 
order to make informed financial decisions. 

I am 30 years old, married with a 7-year-old daughter, and live 
in Seneca, Illinois. When I was 13 years old, I was mauled by a 
dog that resulted in serious scarring and damage to my thigh. The 
incident was traumatic for me, but not by comparison to the fight 
put up with me by the insurance company and the litigation that 
followed. 

Further, that fight pales in comparison to the struggles I have 
engaged in over the past 2 years to gain access to a portion of my 
settlement to meet legitimate needs of me and my family that 
arose years after the agreement was negotiated. Those needs could 
not have been anticipated at the time the settlement was proposed. 

After the incident, when I was 13, my mother and grandfather 
obtained an attorney, and 3-year litigation ensued. Only after I was 
at court on that case, a jury was selected, did the insurance com- 
pany make a serious settlement offer to my attorney. 

After decisions, my mother and grandfather, through the help of 
our attorney, agreed to a structured settlement, which provided 
$475 a month beginning at the age 19, a minimum of 30 years 
guaranteed. In addition, I was entitled to receive four $10,000 pay- 
ments beginning at age 19, $35,000 at age 30, $60,000 at age 35. 
I think it is important to know that part of the reason for settling 
in this manner was sheer exhaustion and exacerbation in the liti- 
gation process. 

I suffered no disabilities as a result of the incident that gave rise 
to the settlement other than a disfigured thigh that cannot be re- 
paired with surgery. I am college educated. I had been employed 
as a successful real estate agent for the past 5 years. In 1990, I 
was married. My husband is employed as a mechanical engineer. 
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Several years after our marriage, we decided to have our first child. 
I am now the mother of a 7-year-old daughter. Planning to expand 
our family and wanting to improve the living arrangements, my 
husband and I decided to purchase a home in late 1997. 

However, notwithstanding the fact that we both earn good sala- 
ries and have for some time, we didn’t have sufficient downpay- 
ment to purchase the home we really wanted. A large downpay- 
ment would make the mortgage payments much more affordable, 
allowing us to live the life we desire. 

We also want to avoid paying private mortgage insurance at no 
extra cost of first-time home buyers. Furthermore, we want to be 
able to afford monthly expenses on my husband’s salary alone, as 
we are hoping for our second child. 

With these things in mind, we began examining our financial op- 
tions. In late 1997, I responded to an advertisement from the com- 
pany that stated it could pay me a lump sum in exchange for some 
of my settlement payments. After contacting Singer Asset Finance 
Co., the process was explained to me in detail. The paperwork pro- 
vided to me was extremely thorough, set forth the exact terms of 
the transaction in plain English with no hidden terms, charges, or 
provisions. The company was also very careful in explaining those 
terms to me. 

After consulting my husband and negotiating the purchase price 
of a portion of my future settlement payments, I agreed to this 
transaction. Singer began a thorough underwriting process in 
which they carefully evaluated my ability to support my family and 
myself. Singer wanted to ensure that the transaction would be in 
my and my family’s best interest. 

After filing the requisite documents and complying with their 
thorough due diligence. Singer informed Prudential Insurance of 
the assignment by sending them a notarized document signed by 
me instructing them to make a series of future payments to Singer 
instead of me. At that point, I received a lump sum I had been 
promised. We purchased our home. 

As a result of that refinancing transaction, we were able to make 
a substantial downpayment on the home of our choice, thereby re- 
ducing our monthly expenses. This also provided for significant eq- 
uity nest built into the house. The folks at Singer were professional 
and courteous throughout the process, that was made even longer 
because of resistance and lack of cooperation from the insurance 
company. Prudential. 

After closing on our home and living in it some time, my hus- 
band and I decided to make home improvements. We were also in- 
terested in expanding our investment portfolio. Having been satis- 
fied with the first transaction with Singer, we contacted them 
again for future payments in which I was entitled to. In the sum- 
mer of 1998, I again contacted Singer. They spelled out the terms 
of the transaction. Unfortunately, I was advised that due to a 
change in the law with the State of Illinois, it would be required 
for me to go to court in order to transfer these payments. This proc- 
ess was costly, time consuming for me and my husband. Both us 
and Singer retained a counsel and waited 2 months until the hear- 
ing could be scheduled. The judge in this matter was not familiar 
with the law and how to apply it. He took testimony from us, in- 



48 


eluding very invasive personal questions. After hearing this testi- 
mony, the judge granted the order, permitting me to sell a future 
portion of my payments. I was embarrassed at having to answer 
very detailed, personal questions regarding my life and finances in 
open court. 

Now I understand that virtually every insurance carrier contests 
court proceedings such as mine, which increases the cost many 
thousands of dollars, and stretches out the process to 6 months or 
more. Had they done this to me and my husband, I would not have 
been able to afford the risk of such a potential litigation. 

After the court order was finally obtained. Singer paid me the 
money they had agreed to under the terms of the contract. Again, 
everything was spelled out in writing and fully disclosed to me 
ahead of time. No hidden charges, no hidden agendas. With the 
money we received from the second transaction, my husband and 
I were able to do home improvements, such as finishing a base- 
ment, adding a deck, and adding a driveway. We also took $15,000 
remaining and invested it with a Templeton growth fund. 

Mr. Chairman, I am here to challenge in the strongest terms pos- 
sible, the notion that Congress should and can dictate to me and 
anyone else what we do with our assets. My husband and I are 
educated and astute individuals. We decided to sell a portion of our 
payments in order to accomplish the things in life we wanted. Sim- 
ply stated, there is no reason in the world that people shouldn’t be 
able to refinance their settlements if they choose to do so. 

Before I conclude, I would like to share another experience with 
you and the Committee. In 1998 I was scheduled to appear before 
the Illinois Legislature to testify against the proposed law that 
could make it virtually impossible for people like me to access our 
money. Before the hearing, I heard stories of other individuals who 
chose to sell their structured settlement payments. They included 
Mrs. Halit. She was involved in a serious accident resulting in a 
broken femur 

Chairman Houghton. Is it possible, since the red light is on, to 
submit those stories of Mrs. Halit, Mrs. Bochette, and Mr. and Mrs. 
Davenport for the record? 

Ms. Kucenski. Surely. 

Chairman Houghton. Would that be all right? 

Ms. Kucenski. That’s fine. 

Chairman Houghton. Maybe you would want to conclude your 
comments. 

Ms. Kucenski. OK. Mr. Chairman, my story and those like mine 
are just some of the thousands of individuals who have been helped 
by structured settlement purchasing companies. The settlement 
purchasers I have dealt with have been forthright, honest, and 
open about the transactions. The right to do with one’s money as 
one chooses should not be quickly or arbitrarily stripped from 
Americans such as myself. Furthermore, conditioning the right to 
use one’s money on obtaining a court order that is cumbersome, ex- 
pensive, and very time consuming is not, in my opinion, sensible. 
The right to economic self-determination is fundamental to all 
Americans. I urge you to consider this seriously before you act. I 
appreciate the opportunity to present my views to the Committee, 
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and trust that they will he incorporated in the Committee’s deci- 
sion respecting this matter. 

[The prepared statement follows:] 

Statement of Donna Kueenski, Seneea, Illinois; on Behalf of National 
Assoeiation of Settlement Purehasers 

My name is Donna Kueenski. I appear here today to express my concern that the 
Federal government and this Congress are considering legislation that would elimi- 
nate my right to choose how to conduct my financial affairs. This proposed new ex- 
cise tax would make it prohibitively expensive for me and thousands of individuals 
like me to receive lump sums in exchange for an asset that may no longer serve 
the needs for which it was originally established. This proposal will punish rather 
than protect consumers like myself. Individuals who enter into structured settle- 
ments and those who later wish to sell them deserve full and complete disclosure 
in order to make informed financial decisions. 

I am 30 years old, married with a 7-year-old daughter and live at P.O. Box 761, 
Seneca, Illinois. When I was 13 years old, I was mauled by a dog that resulted in 
serious scarring and damage to my thigh. The incident was traumatic for me but 
not by comparison to the fight put up be the insurance company in the litigation 
that followed. Further, that fight pales in comparison to the struggles I have en- 
gaged in over the last two years to gain access to a portion of my settlement to meet 
legitimate needs of me and my family that arose years after the settlement agree- 
ment was negotiated. Those needs could not have been anticipated at the time the 
settlement was first proposed. 

After the incident when I was 13, my mother and grandfather retained an attor- 
ney and a 3-year litigation ensued. When I was 16, I was in court on that case. After 
a jury had been selected, the insurance company finally decided to make a serious 
settlement offer to my attorney. After settlement discussions, my mother and grand- 
father with the help of our attorney, agreed to a structured settlement which pro- 
vided for payments of $475 a month beginning when I reached the age of 19. Those 
payments were for life with 30 years guaranteed. In addition, I was entitled to re- 
ceive four $10,000 annual payments beginning when I was 19, a $35,000 payment 
when I reached the age of 30 and a $60,000 payment when I reached the age of 
35. I think it is important to know that part of the reason for settling in this man- 
ner was shear exhaustion and exasperation at the litigation process. 

I suffered no disability as a result of the incident that gave rise to this settlement 
other than a disfigured thigh that cannot be repaired with surgery. 

I am college educated and have been employed as a successful real estate sales 
agent for the past 5 years. In 1990, I was married. My husband is employed as a 
mechanical engineer. Several years after our marriage, we decided to have our first 
child. I am now the mother of a 7-year-old daughter. Planning to expand our family 
and wanting to improve our living arrangements, my husband and I decided to pur- 
chase a home in late 1997. However, notwithstanding the fact that we both earn 
good salaries and have for some time, we didn’t have a sufficient down payment to 
purchase the home we really wanted. We had decided that a large down payment 
would make the mortgage payments much more affordable for us and would allow 
us to live the life we desire. We also wanted to avoid paying private mortgage insur- 
ance and the extra costs usually incurred by first time homebuyers. Furthermore, 
we wanted to be able to afford our monthly expenses on my husband’s salary alone 
as we are hoping to have a second child. 

With these things in mind, we began examining our financial options. In late 
1997, I responded to an advertisement from a company that stated it could pay me 
a lump sum in exchange for some of my settlement payments. After contacting this 
company. Singer Asset Finance Company, the process was explained to me in detail. 
The paperwork provided to me was extremely thorough and set forth the exact 
terms of the transaction in plain English with no hidden terms, charges, or provi- 
sions. The company was also very careful to explain those terms to me. 

After consulting with my husband and negotiating a purchase price for a portion 
of my future settlement payments, I agreed to the transaction with Singer Asset Fi- 
nance. Singer then began a thorough underwriting process in which they carefully 
evaluated my ability to support my family and myself. Singer wanted to assure that 
the transaction would be in my and my family’s best interest. After filing all the 
requisite documents and completing their thorough due diligence. Singer informed 
Prudential Insurance of the assignment by sending them a notarized document 
signed by me instructing them to make a series of future payments to Singer in- 
stead of me. At that point, I received the lump sum I had been promised and my 
husband and I proceeded to purchase our home. As a result of that refinancing 
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transaction, we were able to make a substantial down payment on the home of our 
choice, and thereby reduce our monthly expenses. This also provided for a signifi- 
cant equity nest egg built into the house. The folks at Singer were professional and 
courteous throughout the process that was made even longer because of resistance 
and lack of cooperation from the insurance company. Prudential. 

After closing on our home and living in it for some time, my husband and I de- 
cided to do some home improvements. We were also interested in expanding our in- 
vestment portfolio. Having been satisfied with the first transaction with Singer 
Asset Finance, we contacted them again in order to sell some more of the future 
payments to which I am entitled. In the summer of 1998, I again contacted Singer. 

Once again, Singer spelled out all of the terms of the transaction in clear, easy 
to understand terms. Unfortunately, I was advised that due to a change in the law 
in the state of Illinois, I would be required to go to court in order to transfer these 
payments. This process was costly and time consuming for my husband and me. 
Both we and Singer retained counsel and waited over two months until a hearing 
could be scheduled. The judge in that matter was not familiar with the Illinois Law 
or with how to apply it. He took testimony from my husband and me, including very 
invasive personal questions. After hearing this testimony, the judge granted the 
Order permitting me to sell a future portion of my payments. I was embarrassed 
at having to answer very detailed, personal questions regarding my life and my fi- 
nances in open court. Now, I understand that virtually every insurance carrier con- 
tests court proceedings such as mine, which increases the costs many thousands of 
dollars and stretches out the process to six months or more. Had they done this to 
me and my husband I wouldn’t have been able to afford the risk of such a pro- 
tracted litigation. 

Sometime after the hearing, an Order was finally obtained from the Court and 
Singer paid me the money they had agreed to under the terms of the contract. 
Again, everything was spelled out in writing and fully disclosed to me ahead of time. 
No hidden charges. No hidden agendas. With the money we received from that sec- 
ond transaction, my husband and I were able to make some home improvements 
and invest a substantial sum of money in the market. After finishing the basement, 
adding a deck to our home and repaving the driveway, we had more than $15,000 
remaining with which to invest. This money is now invested in a Templeton Growth 
Fund. 

Mr. Chairman, I am here to challenge, in the strongest terms possible, the notion 
that Congress can and should dictate to me or anyone else what we can do with 
an asset. My husband and I are educated and astute individuals. We decided to sell 
a portion of our payments in order to accomplish the things in life that we wanted. 
Simply stated, there is no reason in the world that people shouldn’t be able to refi- 
nance their settlements if they choose to do so. 

Before I conclude, I would like to share another experience with you and the com- 
mittee. In 1998, I was scheduled to appear before the Illinois Legislature to testify 
against a proposed law that could have made it virtually impossible for people like 
me to access our money. Before that hearing I heard the stories of other individuals 
like myself who had chosen to sell some of their structured settlement payments. 
They include: 

Irene Halit: Ms. Irene Halit was involved in a severe accident resulting in a bro- 
ken femur and the amputation of her left leg below the knee. Ms. Halit had the 
option of receiving a lump sum settlement or a structured settlement. After con- 
sulting with her family and her attorney she decided to accept the structured settle- 
ment which provided for lump sum payments as follows: $10,000 due January 1, 
1989; $20,000 due January 1, 1994; $30,000 due January 1, 1999; $50,000 due Jan- 
uary 1, 2004; and $100,000 due January 1, 2009. Ms. Halit was 18 years old at the 
time of the settlement. 15 years later, Ms. Halit’s needs changed. She was getting 
a divorce, wanted to return to school and was in need of a new prosthetic limb. 
Faced with these needs, in 1997, Ms. Halit sold the pa 3 mient she was to receive in 
1999 for a discounted lump sum. With this money she was able to complete school, 
satisfy some debts, purchase a new prosthesis and conclude her divorce proceedings. 

Mr. and Mrs. Edward Bochette: Mr. Bochette’s wife was involved in an accident 
in 1992. Mr. and Mrs. Bochette did not want a structured settlement. However, the 
insurance company indicated that if they did not accept the structure it would not 
settle the lawsuit. Mr. and Mrs. Bochette feel they were coerced into accepting the 
structured settlement. To quote Mr. Bochette the structured settlement was 
“rammed down our throats” by the insurance carrier. Mr. Bochette became the re- 
cipient of the annuity payments through a divorce settlement. Thereafter, Mr. 
Bochette decided to sell a portion of his future payments in order to purchase a new 
car and satisfy some outstanding debts. 
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Mr. and Mrs. Anthony Davenport: Due to a 1987 accident, Mr. Davenport has a 
permanent scar across chest, rods in his legs, a scar across his hip, and a scar from 
his forehead all the way to the back of his head. Mr. Davenport begrudgingly accept- 
ed a structured settlement after battling with the insurance company and their law- 
yers for over five years. Six months prior to the settlement, Mr. Davenport and his 
wife gave birth to twin boys. This placed a significant and unexpected financial bur- 
den on the Davenports prompting them to accept the structured settlement. Their 
attorney also advised the structured settlement was, in his opinion, a better deal. 
The settlement was for ten annual payments of $2,295 commencing February 13, 
1994 through February 13, 2003. An additional lump sum payment of $40,000 was 
due February 13, 2005. The insurance company represented the settlement was 
worth $62,950, wbereas the present value of the settlement was a mere $26,000. In 
1997, the Davenport’s found themselves in a financial bind as a result of temporary 
unemployment. They sold their remaining settlement payments to satisfy debts and 
clear up a mortgage default that was threatening their home. The flexibility and 
freedom provided by the lump sum allowed Mr. Davenport to return to school so 
he could qualify for a better job in the future. 

Mr. Chairman, my story and stories such as those of Irene Halit, the Bochettes, 
and the Davenports are just some of the thousands of individuals who have been 
helped by structured settlement purchasing companies. The settlement purchasers 
I have dealt with have been forthright, honest and open about the transactions. The 
right to do with one’s money as one chooses should not be quickly or arbitrarily 
stripped from Americans such as myself. Furthermore, conditioning the right to use 
one’s money on obtaining a court order that is cumbersome, expensive and very time 
consuming is not, in my opinion, sensible. The right to economic self-determination 
is fundamental to all Americans and I urge you to consider this seriously before you 
act. I appreciate the opportunity to present my views to the committee and trust 
that they will be incorporated in the committee’s decision respecting this matter. 

Thank you very much. 


Chairman Houghton. Thank you very much. 

Now I would like to call on Thomas Countee. 

STATEMENT OF THOMAS H. COUNTEE, JR., EXECUTIVE 

DIRECTOR, NATIONAL SPINAL CORD INJURY ASSOCIATION, 

SILVER SPRING, MARYLAND 

Mr. Countee. Thank you, Mr. Chairman. My name is Thomas 
H. Countee, Jr., executive director of the National Spinal Cord In- 
jury Association, a national nonprofit organization headquartered 
in Silver Spring, Maryland. The association’s president is Jack 
Dahlberg, who is a quadriplegic. 

On a personal note, I was born, raised, and educated right here 
in Washington, DC. In 1958, 41 years ago, I sustained a diving ac- 
cident on the Chesapeake Bay, rendering me a quadriplegic. I am 
an attorney. I served for 15 months as legislative counsel in the 
Ford White House. It is a pleasure and honor to return to the Hill 
today to testify, this time as a private citizen. 

Today, I represent over 5,000 members of the National Spinal 
Cord Injury Association, and thousands of other spinal cord-injured 
persons, many of whom benefit from structured settlements, includ- 
ing several hundred in the Metropolitan Washington area. The Na- 
tional Spinal Cord Injury Association has no business or tax effect 
stake in the outcome of this proposed legislation, H.R. 263. How- 
ever, the association is deeply interested in the health, safety, and 
welfare of persons with catastrophic, traumatic, and/or debilitating 
injuries, many of whom are association members and receive struc- 
tured settlements. 
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The National Spinal Cord Injury Association is extremely con- 
cerned about factoring companies which increasingly prey upon the 
weakest, most gullible, and most vulnerable in our society. We be- 
lieve that at present, the emerging gray market of factoring compa- 
nies is largely unregulated, unresponsive to the needs and best in- 
terests of recipients of structured settlements, and unconscionable 
in their slick, high pressure marketing practices and unethical 
legal maneuvers and stratagems, such as the use of a confessed 
judgment against the victim in a distant court to garnish the vic- 
tim’s payments. 

I have testified on this matter before State legislatures consid- 
ering similar legislation, Mr. Chairman. I have read Mr. 
Chapoton’s submitted testimony and listened to his testimony this 
morning. I am struck by its familiarity. Mr. Chapoton asserts that 
“NASP members do not conduct transactions with individuals de- 
pendent on further periodic payments for medical necessity or with 
those who are unemployed or unemployable who rely on their pay- 
ments as the sole source of income” and “they do not buy payments 
from individuals with catastrophic or head injuries.” 

Mr. Chairman, with all due respect to my fellow member of the 
bar, these assertions are simply inaccurate, misleading, or false. 
Just look at the pictures in the U.S. News and World Report article 
of January 25 , 1999. Look at Christopher Hicks, a quadriplegic. 
Look at Raymond White, who was unemployed when he sold the 
first portion of his settlement and who now relies partially on pub- 
lic assistance to get by, according to the article. Look at Davinia 
Willis in her wheelchair. 

Until the National Spinal Cord Injury Association realized what 
kind of business factoring companies were really in, our SCI Life 
magazine, published quarterly, accepted their advertising. We don’t 
do that any longer. They were targeting our members and not only 
because many of them had structured settlements. 

One last point, Mr. Chairman, I have come here today to let you 
see the type of catastrophic injury affected by this bill, and to put 
a human face on this legislation, not as a beneficiary of a struc- 
tured settlement, but as the leader of, and advocate for, severely 
disabled persons who have. 

In 1982, the intent of Congress, the social purpose, if you will, 
was to encourage those who receive monetary settlements growing 
out of catastrophic injuries to accept period payments to safeguard 
the very uncertain futures that they faced. Factoring companies’ in- 
tent, on the other hand, is simply to cheat severely injured persons 
out of their money. H.R. 263 does nothing to help those who have 
already been taken advantage of We need this legislation to guide 
those who may be taken advantage of in the future. You can and 
should stop this outrage. Sound public policy and simple decency 
would indicate that as legislators, you have no choice but to do the 
right thing. 

For all the above reasons, the National Spinal Cord Injury Asso- 
ciation respectfully recommends and strongly urges your support of 
H.R. 263, which would provide needed protection from the preda- 
tory practices of these factoring companies. 

Thank you very much for the time and attention, Mr. Chairman, 
you are devoting to this critical issue, and the opportunity to ap- 
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pear before you. I would be happy to answer any questions you 
might have about the association and our interest in this matter. 
[The prepared statement follows:] 

Statement of Thomas H. Countee, Jr., Executive Director, National Spinal 
Cord Injury Association, Silver Spring, Maryland 

Good afternoon, Mr. Chairman and other Representatives. 

My name is Thomas H. Countee, Jr., Executive Director of The National Spinal 
Cord Injury Association, a non-profit organization, headquartered in Silver Spring, 
Maryland. The Association’s President is Jack Dahlberg, who is a quadriplegic. 

On a personal note, 1 was born, raised and educated right here in Washington, 
D.C. Forty-one years ago in 1958, 1 sustained a diving accident on the Chesapeake 
Bay, rendering me a quadriplegic. I served 15 months as Legislative Counsel in the 
Ford White House. It is a pleasure and honor to return to The Hill to testify, this 
time as a private citizen. 

Today, 1 represent over 5,000 members of the National Spinal Cord Injury Asso- 
ciation and thousands of other spinal cord injured persons, many of whom benefit 
from structured settlements, including several hundred in the Metro Washington 
area. The National Spinal Cord Injury Association has no business or tax effect 
stake in the outcome of this proposed legislation, H.R. 263. However, the Association 
is deeply interested in the health, safety and welfare of persons with catastrophic, 
traumatic and/or debilitating injuries, many of whom are Association members and 
receive structured settlements. 

The National Spinal Cord Injury Association is extremely concerned about fac- 
toring companies which increasingly prey upon the weakest, most gullible and most 
vulnerable in our society. We believe that at present, the emerging “gray market” 
of factoring companies is largely unregulated, unresponsive to the needs and best 
interests of recipients of structured settlements and unconscionable in their slick, 
high pressure marketing practices and unethical legal maneuvers and stratagems 
such as the use of a confessed judgment against the victim in a distant court to gar- 
nish the victim’s payments. 

One last point, Mr. Chairman, I have come here to let you see the type of cata- 
strophic injury affected by this bill and to put a human face on this legislation, not 
as the beneficiary of a structured settlement, but as a leader of, and advocate for, 
severely disabled persons who have. In 1982, the intent of Congress, the social pur- 
pose, if you will, was to encourages those who receive monetary settlements growing 
out of catastrophic injuries, to accept periodic payments to safeguard the uncertain 
futures they face. Factoring companies’ intent, on the other hand, is simply to cheat 
severely injured persons out of their money. You can, and should, stop this outrage. 
Sound public policy and simple decency would indicate that as legislators, you have 
no choice but to do the right thing. 

For all these reasons. The National Spinal Cord Injury Association respectfully 
recommends and strongly urges your support of H.R. 263 which would provide need- 
ed protection from the predatory practices of these factoring companies. 

Thank you for the time and attention you are devoting to this critical issue and 
the opportunity to appear before you. I will be happy to answer any questions you 
may have about the Association or our interest in this matter. 


Chairman Houghton. Thank you, Mr. Countee. Thank you, ev- 
erybody, for your testimony. 

What I would like to do is forgo my questions and turn it right 
over to Mr. Coyne. Then, we will go right down to the end and 
come back here with a question. 

Go ahead, Mr. Coyne. 

Mr. Coyne. Thank you, Mr. Chairman. 

Mr. Chapoton, you seem to be testifying more in opposition to the 
proposed legislation based on the fact that it is a consumer protec- 
tion issue rather than a taxation issue. 

Mr. Chapoton. That is correct, sir. 
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Mr. Coyne. But I would guess that you could imagine that there 
would be instances where people would have to succumb to some 
kind of situation where they needed money immediately? 

Mr. Chapoton. I certainly could imagine that. As I said in my 
written statement and in my oral presentation today, there should 
be protection. The result we should try to achieve is a fully in- 
formed, fully advised consumer. 

Mr. Coyne. Your major objection is just from a consumer protec- 
tion standpoint? 

Mr. Chapoton. My major objection is that there are too many 
fact situations — it is too complicated an issue to deal with in one 
fell swoop in the tax law. It’s really not a tax issue. 

Mr. Coyne. Thank you. 

Mr. Chapoton. Yes, sir. 

Mr. Coyne. Ms. Kucenski, you indicated that you and your hus- 
band are “educated and astute” and you were able to come to a con- 
clusion that that was the best financial arrangement for you. I 
guess you could understand where some people who are not as edu- 
cated or astute in financial matters and may need the protection 
of something like that? 

Ms. Kucenski. Yes, I can understand. But there are more factors 
involved in that too, that may not have the financing or good job 
or whatever. The age is a factor, well-being, mental stability, 
things like that. 

Mr. Coyne. Thank you. 

Chairman Houghton. OK. 

Mr. Weller. 

Mr. Weller. Thank you, Mr. Chairman. It is always nice to have 
a constituent on the panel today. Donna Kucenski is from Seneca, 
Illinois. 

It’s nice the day after St. Patty’s Day that someone from the 
home of the Seneca Irish is with us. I want to welcome you to the 
Ways and Means Committee. Donna, I appreciate your testimony. 
Mr. Countee made some pretty strong statements regarding this 
issue and the intent of those who purchase structured settlements. 

You have indicated in your testimony that you felt you were 
never pressured, you had all the information before you. You have 
given examples of others that you know personally who have used 
this as a way to have a little extra money to buy a car or make 
a downpayment on a home, go back to school. You feel that it’s an 
option people should have as a choice for their finances. 

I was wondering, was there anything unexpected after you 
reached this agreement with the company that purchased your 
structured settlement? Were there any surprises? 

Ms. Kucenski. There were no surprises from Singer Assets in 
general. The surprise the second time was knowing that I had to 
go before court. That was a surprise. I was told the first time that 
you know, if you ever want anything else and you need anything, 
you know where to make a phone call, and that is what my hus- 
band and I decided to do. It surprised us going before a judge. 

Mr. Weller. And was there ever a time during your business 
transaction with the company where they did not honor their side 
of the bargain? 

Ms. Kucenski. No. Never a time. 
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Mr. Weller. And you have indicated in your testimony that 
there were two sales, I guess, of two portions of your structured 
settlement. Do you still have some of your structured settlement 
that is still yours? 

Ms. Kucenski. Yes, I do. 

Mr. Weller. That is still outstanding. You have sold two pieces 
of it? 

Ms. Kucenski. Right. 

Mr. Weller. As part of this. From your experience and in talk- 
ing with others, since you indicated in your testimony you know 
some other individuals that have done this, you know, Mr. Countee 
indicated that some people may be exploited by some bad apples 
maybe in the industry. What type of protections do you feel there 
is a need for? Clearly you oppose Mr. Shaw’s legislation, from your 
testimony and from our personal conversation you have shared that 
with me. Do you feel there is a need, if this type of practice con- 
tinues, for any additional protection to protect those who may be 
more vulnerable because of their mental condition or physical con- 
dition? 

Ms. Kucenski. I think as an individual who has the settlements 
and who has the opportunity to move forth with Singer Assets and 
everything, the documentation that they give you is pretty self-ex- 
planatory. If for any reason that me, as the settlement holder, feels 
that I have been taken for a ride or whatever, we have an attorney 
that you can hire. There are counsels. I have my own broker that 
does all my financial arrangements. I consult him. There are many 
other people that we can hire as a person if we feel that we are 
being “taken for a ride.” That is up to the individual’s decision. 

Mr. Weller. OK. Mr. Countee, just in response to Donna 
Kucenski’s statement there, if this practice were to continue, you 
know, not considering Mr. Shaw’s legislation, but if this practice 
were to continue where people would have the opportunity to pur- 
chase settlements and also have the opportunity to sell them, 
would you see perhaps some particular additional protections that 
should be put into the law to protect those that you noted may be 
vulnerable in your testimony? 

Mr. Countee. You mean without the provisions of H.R. 263? 

Mr. Weller. That’s correct. Are there any other — if the Shaw 
legislation is not adopted, are there protections that you would sug- 
gest that we consider, that the Congress consider as an alter- 
native? Have you thought about any other protections for those 
who may be vulnerable? 

Mr. Countee. Probably some that would fall under the rubric of 
consumer protection laws. I think that the conduct of the factoring 
companies that I have outlined, such as confessed judgment 
against a victim in a distant court, for instance, should be looked 
at. I think the marketing practices should be looked at. 

I think that the provisions of State legislatures, such as bringing 
any factoring companies’ award before the approval of State court 
should certainly be a provision that is required. I see nothing 
wrong with bringing these factoring companies’ contracts before the 
light of day, and require court approval of them before they go into 
effect. I think that this has the advantage at the very least of hav- 
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ing them reviewed by someone with the knowledge and background 
of what the recipient is getting into. 

Those are some provisions that I think, and there probably are 
others that would protect the recipient. 

Mr. Weller. Thank you, Mr. Countee. Donna, I am glad to have 
you here. Thank you, Mr. Chairman. I see my time is expired. 

Chairman Houghton. Thanks, Mr. Weller. 

The gentleman from Colorado, Mr. Mclnnis. 

Mr. McInnis. Thank you, Mr. Chairman. I appreciate the testi- 
mony from the witnesses today. I guess I take a different approach 
on this. I don’t see this as a consumer issue. It appears to me that 
at some point in all segments of society, that consumers have to 
accept a little responsibility. I think having heard Ms. Kucenski’s 
testimony, she is certainly capable of handling her own matters. 

What I do see, however, and I disagree with the one witness who 
did not see it as a tax issue, I see it right and center to be a tax 
issue. The reason is that the present law, because of the injuries 
that were sustained, according to the legislative history of this, 
they provided a special exception. They provided a tax subsidy for 
these type of payments. But to prevent the abuse of this tax sub- 
sidy, they put in certain requirements. One of those being that the 
payments could not be accelerated. It appears to me from my read- 
ing, that clearly there is an acceleration here. Clearly there is a 
change in tax status, and a noninjured party is now obtaining the 
benefit of the tax subsidy which was never intended for the non- 
injured party. 

I see this as clearly a tax issue. That is how I intend to approach 
it. 

But out of curiosity, I would ask Donna, so I don’t keep butch- 
ering your last name, if you don’t mind me just saying Donna, 
what was the discount rate that you ended up paying? Do you 
mind responding to me for that, for the first and second settle- 
ment? 

Ms. Kucenski. Yes. I don’t have that information with me. I 
don’t even want to speculate. I don’t have that information. 

Mr. McInnis. Is it Mr. Chapoton, the gentleman there? 

Mr. Chapoton. No. I could not respond to that. Mr. Trankina 
could speak on the discount issue if you wish. 

Mr. McInnis. Now that I have got you on the microphone, you 
said — no, maybe I didn’t hear you correctly. But you said you didn’t 
see this as a tax issue? 

Mr. Chapoton. No. You heard me correctly. 

Mr. McInnis. Would you agree 

Mr. Chapoton. Let me 

Mr. McInnis. No. Let me finish. 

Mr. Chapoton. If I might go through it very briefly. 

Mr. McInnis. I reclaim my time. Let me ask you very briefly. 
Would you agree, yes or no, would you agree that this is a tax sub- 
sidy, that it is an exception in the Tax Code, that it is treated as 
a tax subsidy? 

Mr. Chapoton. That is an interesting question. It was the IRS 
ruling policy before the law was enacted. It was the IRS ruling pol- 
icy before 1982. You got the same result before 1982 as you got 
after 1982. 
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Mr. McInnis. But it’s still a tax subsidy. 

Mr. Chapoton. It is a tax benefit, yes. I agree with that. It is 
a tax benefit. The interest element of the structured settlement is 
not taxed. 

Mr. McInnis. And under these structured settlements, the tax 
benefit goes from the original intended party, which would be in 
most cases the injured party, now I understand you can have lot- 
tery winners and people like that, but the witnesses we have heard 
today are injured parties. It was intended that benefit went to the 
injured party. Wouldn’t you agree now that the benefit through a 
discount rate, and it affects the discount rate, that benefit now 
transfers to the recipient receiving those structured checks under 
an assignment every month? 

Mr. Chapoton. Well, I think that question comes up, is exactly 
the same when the structured settlement is entered into, how you 
split that tax benefit between the structured settlement company 
and the claimant as it is on the purchase of a structured settlement 
company some years later. In other words, the two parties you are 
negotiating are going to split that tax benefit. 

Mr. McInnis. That’s right. I mean it impacts the price. 

Mr. Chapoton. Correct. 

Mr. McInnis. I understand the impact on the price, but we have 
a third party involved here who is not involved in the negotiation. 
The government, who initiated a tax benefit for the injured party. 
Now, the second party, the purchaser of the payments come in. 
They are now the recipient of a tax benefit that was never intended 
to go to that party. Wouldn’t you agree with that? 

Mr. Chapoton. No. I wouldn’t. They are in no different position 
as far as negotiating for a piece of the whole arrangement than the 
structured settlement company is. The tax benefit is going to be 
split between all the parties that negotiate. I agree with that. But 
I don’t know that I see your point that they are different than the 
structured settlement company. 

Mr. McInnis. Now correct me if I am wrong, but you said you 
are a tax attorney? 

Mr. Chapoton. I am. 

Mr. McInnis. How would you define then the intent as well as 
the literal definition of the terms under the qualified assignment 
cannot be accelerated. How would you define “accelerated”? 

Mr. Chapoton. The term “accelerated” was also used in the rul- 
ings issued by the IRS. It was dealing with the constructive receipt 
doctrine that the claimant could not accelerate. That does not mean 
that a claimant cannot enter into a separate, independent, later 
transaction based on different facts and sell that interest. Accelera- 
tion is different than assignment. 

Mr. McInnis. Even though the payments are accelerated to her, 
it’s just another form? There is still an acceleration of payments to 
her, but it is through another form. But you don’t think that fits 
under the definition of acceleration? 

Mr. Chapoton. No, it is not. I definitely do not think it is. The 
payments are not accelerated. They continue as originally 

Mr. McInnis. Well, in form, they continue to another mailbox, 
but there is a transfer payment to the recipient that accelerates the 
payments to the recipient. 
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Mr. Chapoton. The recipient gets the funds earlier than they 
would get them after the sale. Let me go back, if I might 

Mr. McInnis. I am out of time. I appreciate it. I would call it ac- 
celeration. 

Thank you, Mr. Chairman. 

Chairman Houghton. Thanks very much. 

The gentleman from Georgia, Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. 

Mr. Chapoton. Mr. Chairman, could I respond to one question? 

Chairman Houghton. Surely, you bet. Go right ahead. 

Mr. Chapoton. There was a suggestion that I misanswered Mr. 
McInnis’ question. I assume that you understood, Mr. McInnis, that 
the payments received by the purchaser are fully taxable. You un- 
derstood? You were not disagreeing with that, were you? Did I mis- 
lead you on that? A purchaser of a settlement is fully taxable on 
profit it makes on that settlement. 

Mr. McInnis. On the profit. But the payments that come in on 
the profit, yes. But on the payments that come in, still are in a tax- 
exempt status. 

Mr. Chapoton. No. They are not tax-exempt to the purchaser, 
no. There is a tax benefit involved in the original claimant’s posi- 
tion, but the purchaser is fully taxable on whatever it makes in the 
transaction. 

Mr. McInnis. That helps. Thank you. 

Mr. Chapoton. I’m sorry if I confused you. 

Chairman Houghton. OK. 

Mr. Collins. 

Mr. Collins. Thank you, Mr. Chairman. I wanted to welcome 
Tim Trankina from the Peachtree Settlement Funding Co. of Nor- 
cross, Georgia. He is a good Georgian here today before this fine 
Subcommittee. 

My question is to Mr. Chapoton. What sort of information is pro- 
vided to a claimant at the time the structured settlement is of- 
fered? Tim may want to answer this, I don’t know. 

Mr. Trankina. If I may, Mr. Collins, respond. We typically re- 
ceive inquiries from individuals at which point we discuss with 
them their particular financial needs. We attempt to determine the 
amount of money they are seeking to raise for purposes of improv- 
ing a home, and so forth. We then go over the program with the 
individual and the requirements for the program. Then we provide 
them information on the amount of money we could pay them in 
exchange for a specific number of payments. 

We disclose a lot of information to our clients that is consistent 
with the disclosure information that has been suggested here. We 
are very much in favor of consumer protection, and support adding 
any kind of consumer protection or disclosures that might help peo- 
ple make informed decisions. 

Mr. Collins. It has been referred to in catastrophic cases that 
maybe there should be some provision that would prevent these 
type of purchases of catastrophic cases. But under the ADA, Ameri- 
cans With Disabilities Act, that would not be permitted, would it 
not? 

Mr. Trankina. Well, we are in a difficult situation in that cir- 
cumstance. Eighty-five percent of the structured settlement claim- 
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ants that we deal with in our business and on a national basis are 
not disabled and are gainfully employed, and did not sustain a cat- 
astrophic injury. 

However, our application process asks very specific and detailed 
questions to determine whether in fact they do have such a dis- 
ability. Our policy is to reduce from their available payments 
amounts that are earmarked for specific medical needs and to take 
into account whether they have a disability. 

The ABA dilemma is that if an individual wants to proceed, and 
they have a disability, our underwriting requirements and commit- 
ments to our financial institution partners prohibit us from pur- 
chasing more than about 50 percent of such persons payments, 
even if they were not earmarked for specific medical needs, merely 
because of the concern for the long-term disability. That is, we 
don’t want to purchase settlement payments that the individual 
may need on a going-forward basis. 

Mr. Collins. But you fully disclose all aspects of the agreement 
of proposed structure purchase before you purchase it? 

Mr. Trankina. Correct. I am not the general counsel of the com- 
pany, but we follow, I believe, reg Z or similar Federal lending pro- 
vision disclosures that would indicate the amount of money that is 
being given, the number of payments over time that are going to 
be given or transferred to us, and the interest rate associated with 
the transfer. 

We also provide as an industry, a 3-day right of recision, not 
merely after the date the contract is signed, which is fairly common 
in States, but after we have actually closed the transaction so that 
an individual could return the check to us after closing for up to 
3 days thereafter. 

Mr. Collins. Mr. Little, it looks like the full intent of your sup- 
port for this legislation is actually to end these purchases of struc- 
tured settlements. 

Mr. Little. I’m sorry, Mr. Collins. Could you repeat the ques- 
tion? 

Mr. Collins. I said it appears that your support of this type of 
legislation is aimed at totally eliminating these types of purchases, 
purchases of structured settlements? 

Mr. Little. With the exception, sir, of a hardship case, I would 
say yes. 

Mr. Collins. And that is based on what? 

Mr. Little. That is based on the flagrant, I would say, attempt 
to thwart a congressional intent. 

Mr. Collins. What is the congressional intent? 

Mr. Little. The congressional intent, sir, I would say was best 
stated by Congressman Ramstad 4 years ago when I had breakfast 
with him. He said that he understood the amendments in 1982 to 
allow for the structured settlements to permit a profoundly injured 
person to live her life with dignity free of government. 

Mr. Collins. But you are wanting government to step in and 
prevent the opportunity from an individual having access to this 
type of settlement. 

Mr. Little. No, sir. I am wanting the intent of Congress, as em- 
bodied in section 104(a)(2) of the Code, and section 130 of the Code 
to be upheld. 
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Mr. Collins. And that is to prevent the dissipation risks to the 
individual who was injured who is under the structured settle- 
ment? 

Mr. Little. Yes, sir. 

Mr. Collins. Let me ask you this. You also say that a lump sum 
does the same thing. Would you he in favor of putting the 40 per- 
cent on a lump-sum settlement too? 

Mr. Little. No, sir, I would not, because I think there’s 200 
years of common law there. 

Mr. Collins. But you also go onto say that that also leads to the 
dissipation of funds. 

Mr. Little. I think that what we have to understand is that a 
personal injury victim has a choice at the time of settlement, a 
fully informed choice, often times at the advice of counsel, generally 
at the advice of counsel, and many times requiring court approval. 

Mr. Collins. But the 40 percent would not totally stop the pos- 
sible purchase of these type of settlements? 

Mr. Little. No, sir. I think again, that our bill has the hardship 
clause. On the showing of genuine hardship, I think that the pur- 
chase could go forward. 

Mr. Collins. That would be your determination of hardship? 

Mr. Little. No, sir. That would be a court’s determination of 
hardship. 

Mr. Collins. But then it also could lead to someone who is not 
total hardship, but also wanted to sell their structured settlement 
to be penalized? 

Mr. Little. I don’t know if I would agree with you, sir, when you 
say would be penalized. 

Mr. Collins. You could pay the 40-percent penalty and still have 
the purchase of your settlement? 

Mr. Little. That is correct. Yes, sir. 

Mr. Collins. You could actually be penalizing someone as well 
as trying to stop, because if they were to decide to go ahead, they 
would just be penalized 40 percent? 

Mr. Little. I think that the intent 

Mr. Collins. And there probably would be cases where there 
were people who would do that. 

Mr. Little. I suppose it would be foreseeable. 

Mr. Collins. This is very, I think, unneeded legislation. 

Thank you, Mr. Chairman. 

Chairman Houghton. Thanks, Mr. Collins. 

Mr. Portman. 

Mr. Portman. Thank you, Mr. Chairman. This is constituent 
day. The fine gentleman that my friend from Georgia was just grill- 
ing is a constituent of mine. I’ll leave the Peachtree guys alone. 

Mr. Collins. I should have known that by your statement. 
[Laughter.] 

Mr. Collins. You are welcome to grill, if you want to, my good 
friend from Georgia. 

Mr. Portman. Thank you, Mr. Chairman, for having this hear- 
ing. It is a very important topic. 

Mr. Little, I appreciate your coming into town and providing my 
office, and I think this Subcommittee, with a lot of good informa- 
tion, from your association’s position, and also based on your per- 
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sonal experience in being involved in a number of these structured 
settlements. 

One that I remember distinctly was in northern Kentucky, the 
Carollton bus tragedy. I have not talked to you about this person- 
ally, but I know that you were involved in creating some structured 
settlements for the kids who were injured. There were some severe 
injuries resulting from that. What has happened with that par- 
ticular case? You did structured settlements. Have the factoring 
companies become involved in that, and gone to those families? Do 
you have any experience there to tell us about? 

Mr. Little. That particular case, sir, is probably one of the best 
examples of the law as it currently stands in place. There was ev- 
erything in that particular catastrophic accident, from wrongful 
death to emotional trauma. Several kids died in that schoolbus 
crash. Several kids were profoundly burned. All of those children 
were the children of enlisted Army personnel based at Fort Knox. 
It was a church outing and resulted in that fiery crash on the 
interstate. 

All of those cases, with the exception of four, resulted in a partial 
structured settlement. There was a lot of analysis that went into 
that to determine the future of medical needs, the future surgeries 
that those burn victims would have to have. I am very pleased to 
say that a lot of those structured moneys was dedicated to the col- 
lege education funds for those children, for the future psychological 
treatment of those children. Many of those children went on to be- 
come college graduates, the first in the history of their families. 
Many of those kids, the scarring notwithstanding and the future 
surgeries that they had, were able to reintegrate into society hav- 
ing had the benefit of the structure to pay for the future surgeries, 
and go on very well with their lives. 

Unfortunately, factually those children were from one commu- 
nity. It was very easy to get the court records by the factoring com- 
panies. They have in fact become targets for the factoring compa- 
nies. They are located in one geographic area, very easy to contact 
them, very easy to try to persuade them to sell their settlements. 

I am happy to tell you that the Kentucky judiciary is not looking 
favorably on that, because there was a lot of analysis and a lot of 
thought that went into the settlement of those claims. 

Mr. PoRTMAN. Was this a court-ordered settlement? Was the ju- 
diciary involved? 

Mr. Little. It was a court-ordered settlement as to the children 
who survived. You know, they were minors at that time. The chil- 
dren who died, their parents brought the cause of action, and that 
did not 

Mr. PoRTMAN. The judicial system was involved in the structured 
settlements as compared to a lump sum at the time? 

Mr. Little. Yes, sir. Absolutely. 

Mr. PoRTMAN. At the time of the accident? 

Mr. Little. Yes, sir. 

Mr. PoRTMAN. With the families of the children? 

Mr. Little. Yes, sir. 

Mr. PoRTMAN. Have the judges in that case and for that matter 
around the country, to the extent that you know about it, sealed 
the records of the settlements? You said that they haven’t looked 
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favorably upon the factoring companies. How are judges reacting 
around the country, to your knowledge? 

Mr. Little. We see a lot of judicial activism, particularly in cases 
involving incompetence concerning minors. By judicial activism, 
what I mean, sir, is that the judges have commented in open court 
that they are cautious of the factoring companies’ advertisements 
on TV. In that regard, they are ordering that the settlements be 
sealed. When there is court approval, it needs to be brought to bear 
on the settlement. 

Mr. PoRTMAN. Are they permitted to do that? 

Mr. Little. Yes, they are. 

Mr. PoRTMAN. We have a situation now where at least in some 
cases, the judges are actively keeping the factoring companies from 
coming in by either sealing the records or in open court discour- 
aging it, or how? 

Mr. Little. Not only saying in open court, sir, that the record 
will be sealed, the terms of the settlement will be sealed, but ad- 
monishing the attorneys on both sides to not reveal, if you will, the 
terms of the settlement in that regard. 

Also, we see situations in Hamilton County. That by the way, is 
particularly true with the judges in Hamilton County back in Cin- 
cinnati. Also, the other thing that we are seeing is that the judges, 
where there is a cash settlement involving a minor or an incom- 
petent, are telling the attorneys to go back and to take a look at 
a portion of the settlement dollars that would be paid in lump sum, 
be paid partially in a structured settlement to protect the child or 
the incompetent from mercenary friends and relatives. 

Mr. PoRTMAN. Let me ask about the court approval clause in 
H.R. 263, the Shaw bill. It says there’s an exception if the transfer 
is undertaken pursuant to an order of a court finding that there 
is an extraordinary unanticipated or imminent need of the struc- 
tured settlement recipients, spouse or dependents to receive a lump 
sum. 

Mr. Little. Yes. 

Mr. PoRTMAN. How would that be likely to affect the structured 
settlements that are currently in place? In other words, how often 
do you think that would happen? 

Mr. Little. In my experience, in almost 20 years as a structured 
settlement broker, in working in every jurisdiction in this country, 
I have had three requests by claimants who said “I have a genuine 
hardship,” who have come back to me as the broker that I met at 
a settlement conference table, and said “Is there any way that you 
can help me, because we have an emergency.” 

I am confronted with a surgery that was not anticipated. You 
know, we have lost our home in a fire, something like that. In all 
of those three situations, the insurance company worked very close- 
ly to try to find a way to help them. 

Mr. PoRTMAN. I just asked the Chairman if I could keep going 
beyond the red light here with his indulgence. I want to thank ev- 
eryone for coming. Buck Chapoton is one of the premier tax law- 
yers in this town. I respect his opinion on tax matters. I disagree 
with him somewhat on this one because I do think, and we got into 
some of those specifics of it, that based on the revenue ruling and 
in the 1982 change in the law, that we made a conscious decision 



63 


to provide a tax subsidy, which is the interest on the structured 
settlement over time, that otherwise would have been taxable. Hav- 
ing made that decision, that was a public policy determination that 
there was some public good, and what would he considered to be 
not only a subsidy, but an economic inefficiency otherwise. The 
question is, is that working and is it consistent with the public 
good. I think in this respect, there is a lot of evidence that it’s not 
working well in many cases because of the public policy being 
thwarted by the factoring companies. 

Now the question is whether there should be a 50-percent excise 
tax, or 40 percent, or whether there is something in between, or 
another way to get at it. But I do think that there is an appro- 
priate public policy here that Congress set out to try to at least 
confirm in 1982, based on the revenue ruling that ought to be con- 
sistent. 

Do you have any comment on that? 

Mr. Chapoton. I would just say I clearly think the benefit 
should last as long as the structured settlement stays in place and 
the claimant cannot have the right to accelerate it. My point is that 
there is a good policy behind that, and it works. 

If situations change, and that recipient decides to sell in an unre- 
lated transaction to a third party, then that benefit stops. It seems 
to me that is quite appropriate and quite consistent with the 1982 
legislation. 

Mr. PORTMAN. Again, and I understand what you are saying 
there in terms of policy, that the question is what was the congres- 
sional intent and what was the public policy purpose. If it was in- 
deed to permit people to have this protection, and that protection 
is taken away by a practice that has since occurred, you know, hav- 
ing set that policy in place, and having made that decision, it is 
a tax issue. It becomes an issue that is before this Subcommittee. 
Doesn’t this Subcommittee have the right then on a tax basis to 
come in and adjust? 

Mr. Chapoton. Certainly, in that sense it is a tax issue. There 
is a tax provision here. My point is the tax provision did not mean 
to impose a lock-in effect as everyone is interpreting it. That is as 
clear as a hell. The tax provision did not mean to impose a lock- 
in effect on the claimant. It did not mean to impose a tax on the 
structured settlement company if there is a later sale. It meant 
simply not to stand in the way of structured settlements. Absent 
that rule, if you didn’t have a rule such as contained in sections 
130 or 104(a) or in the rulings before those provisions became law, 
then the structured settlement would have an adverse tax con- 
sequence. The rulings and the 1982 Code amendments said you can 
do it, but did not condition that as people are interpreting it, they 
did not condition that benefit to require that you can never can sell 
it in the future. That is just a separate issue, in my mind. 

Mr. PoRTMAN. Again, I think the more fundamental question is 
what was the public policy. You just interpreted it as being that 
the Congress decided it would not stand in the way of structured 
settlements, looking back at the legislative history. You were prob- 
ably involved in this at the time and I wasn’t. But I think it was 
not that Congress wouldn’t stand in the way, but rather, that Con- 
gress would encourage. I think that is a distinction that is impor- 
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tant with a difference with regard to what we do going forward. I 
don’t know what precisely the right approach might be to resolve 
this, but I think if you look back at the public policy intent, it was 
not to stand in the way. It was actually to encourage, and to the 
extent that’s being discouraged, it might be an appropriate remedy 
to amend the tax system. 

Also, one other thing, Mr. Chairman, if I might. I apologize for 
the time. We have a very famous panel with us. Mr. Countee was 
on TV last night. In case you didn’t see him, he was there talking 
about a new golf course for people with disabilities in the State of 
Maryland. He was interviewed and he did a very good job, as he 
did this afternoon in talking about that issue. 

Thank you, Mr. Chairman. 

Mr. Countee. Thank you very much, Mr. Portman. 

Chairman Houghton. Should we all meet on the golf course? 
[Laughter.] 

Well, I just have one question. The association has said that 
under no circumstance would any company or grouping buy settle- 
ments from people who really depend upon that income. Here we 
have this U.S. News and World Report from January 25 . There is 
an article here, “Settling for Less. Should Accident Victims Sell 
Their Monthly Payments?” Here are two quadriplegics who are 
suing because they have been taken advantage of I mean is this 
true or not? 

Mr. Trankina. Mr. Chairman, if I could respond to that. I was 
disturbed as well when I read that article. I can primarily speak 
for our experience at Peachtree Settlement Funding, but also on 
behalf of our trade association. 

At Peachtree Settlement Funding, it is our policy to carefully ex- 
amine and obtain information from claimants as to their physical 
condition and their intended use of funds. We do that through an 
application process, which asks these types of questions. Do you de- 
pend on your payments for medical necessities? Please describe 
other information about your medical and physical condition. Based 
on that information, we apply standards that allow us to purchase 
payments from individuals that are not earmarked for specific med- 
ical needs. 

Again, 85 percent of our clients do not have any type of long- 
term disability and are employed. Clients having a long-term dis- 
ability reflect only a small percentage of our applicants. But also 
I would like to say with respect to that article, on my own effort 
for my company and in trying to uphold the ethics we maintain, 
I wanted to investigate somewhat into those circumstances re- 
flected in the article. There are somewhere in the area of 15,000 
structured settlement transactions that have occurred in the sec- 
ondary market by finance companies, I believe over the last few 
years. This article highlighted a few situations where transactions 
may or may not have been appropriate. It would appear they 
should not have occurred. 

We are in a consumer business. We are constantly striving to im- 
prove that business. We have wholeheartedly embraced the idea of 
consumer protection that would prevent any type of abuse to occur. 
In those particular instances, I believe two of the individuals had 
diverted some payments and one of the individuals had improperly 
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completed and did not convey truthfully his medical condition in 
the application. The individuals referenced in the article were not 
clients of our company. 

I was interviewed for about 45 minutes by the author of that ar- 
ticle. However, none of the information that I conveyed of the prac- 
tices of our business was represented. I think it was a highlight of 
some situations. 

More importantly, I think it highlights the need for consumer 
protection. Again, we wholeheartedly embrace disclosure and the 
procedures that would permit an individual to make an informed 
decision. 

[The following was subsequently received:] 

March 31, 1999 

Mr. A.L. Singleton 
Chief of Staff 

Committee on Ways and Means 
U.S. House of Representatives 
1102 Longworth House Office Building 
Washington, D.C. 20515 

Re: Committee on Ways and Means, Subcommittee on Oversight, Tax Treatment of 
Structured Settlements, Thursday, March 18, 1999 

Dear Mr. Singleton: 

I greatly appreciated the opportunity to testify before the Subcommittee on Over- 
sight in the above-reference matter. It was truly a privilege and honor for me as 
a citizen to participate in the legislative process at the federal level. 

As a follow-up to the hearing, I have set-forth below responses to a few items/ 
questions left open at the hearing and for which I have personal knowledge and/ 
or requested permission to provide a response subsequent to the hearing. 

1) Ms. April Fely — Testimony was offered by the proponents of the excise tax re- 
lated to Ms. April Fely, a client of Peachtree Settlement Funding. Ms. Fely, who 
was not present at the hearing nor consulted prior to, was portrayed by the pro- 
ponents of the excise tax as having lost her dignity by squandering her structured 
settlement. This portrayal is not only inaccurate, but offensive to Ms. Fely, as well 
as others in her situation who often must make difficult decisions in order to move 
themselves and their families forward. Quite to the contrary, Ms. Fely made an in- 
formed and educated decision to sell her future settlement pa 3 mients to meet her 
changing financial circumstances. As she states in her attached affidavit, her family 
benefitted greatly from her transaction with Peachtree Settlement Funding which, 
in part, permitted her to obtain an automobile to facilitate her childrens’ commute 
to work and school. She is employable and not disabled. Certainly she will lose her 
dignity if denied the right of self-determination and control over her own financial 
affairs. 

2) Litigious Customers — The proponents of the excise teix offered testimony stat- 
ing that our clients are so unhappy with our services that over 200 lawsuits have 
been filed against us as an industry. This assertion is absolutely false and reflects 
a gross misrepresentation to the Committee. Peachtree Settlement Funding has par- 
ticipated in several thousand transactions and has not been sued or served with a 
complaint by a single customer. Other NASP members have reported only a handful 
of customer initiated litigations out of 15,000 plus transactions. Unfortunately, a 
small percentage (1%) of our customers attempt to defraud us of payments we pur- 
chased. In these instances, we seek to enforce our purchase agreement against the 
individual perpetrating the fraud. The “200” lawsuits referenced by the proponents 
relate to those instances where a settlement purchaser instigated an action to en- 
force its contractual rights. 

3) Searching Through Court Records — The proponents of the excise tax offered 
testimony stating that settlement purchasers, like Peachtree Settlement Funding, 
actively seek out and “target” accident victims. This assertion is absolutely false. No 
member of the National Association of Settlement Purchasers researches court fil- 
ings or other court documents to identify potential customers. The mere suggestion 
of such is a red-herring and pure nonsense as over 80% of structured settlements 
are reached without a single document ever being filed in court. To the contrary, 
we advertise broadly without any specific knowledge as to whether those who hear 
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our message in fact have a structured settlement. We rely entirely on responding 
to inbound telephone inquiries initiated by the consumer. 

4) Interest Rates — The proponents of the excise tax offered testimony stating that 
settlement purchasers, like Peachtree Settlement Funding, charge egregious interest 
rates. This assertion is false. Peachtree Settlement Funding utilizes interest rates 
consistent with credit card rates. These rates average in the high teens. The largest 
issuer of sub-prime credit cards in the country (First USA Bank) charges a standard 
rate of 26.1 percent. For the vast majority of our customers, the interest rates we 
charge reflect the best credit terms they have ever been offered. Moreover, our rates 
have declined steadily as competition in the industry has increased. 

5) Consumer Bill of Rights — During my testimony, I referenced the National Asso- 
ciation of Settlement Purchasers (“NASP”) Consumer Bill of Rights. The Consumer 
Bill of Rights sets forth broad disclosure requirements and recission rights for the 
consumer. All NASP members are required to follow a code of ethics which includes 
compliance with the Consumer Bill of Rights. I have enclosed a copy of the NASP 
Consumer Bill of Rights and Code of Ethics for your consideration. 

Thank you once again for the opportunity to make this submission to the Com- 
mittee. I am available to provide additional information, testimony, or assist in any 
other manner to further the Committee’s examination of the proposed legislation. 


Sincerely, 


Timothy J. Trankina 

President & C.E.O. 


TJT:ma 

Enel. 


CONSUMER BILL OF RIGHTS 

You have the right to know the exact amount you are to receive in exchange for 
your transfer of payment rights; 

2. You have the right to know the discount rate applied to your transaction; 

3. You have the right to consult with your counsel of choice at any time regarding 
your transaction; 

4. You have the right to know the exact amount of all commissions, fees and other 
charges to be incurred by you in connection with your transaction; 

5. You have the right to cancel your agreement to transfer your pa 3 mient rights 
for any reason within three (3) business days of the date you receive payment; 

6. You have the right to know about any penalty provisions, including claims for 
liquidated damages, in the event of a breach by you of your transfer agreement; 

7. You have the right to choose whether or not to transfer your payment rights 
at any time. 


NASP CODE OF ETHICS 

Be it resolved, that the NASP shall adopt a code of ethics for its members. All 
members shall: 

• Observe high standards of commercial honor and just and equitable principles 
of trade; 

• Comply with all laws governing the member’s operations, and shall conduct its 
business so that the member deserves and receives recognition as a good and law 
abiding citizen; 

• Be accurate and complete in its contract negotiations with prospective cus- 
tomers; 

• Not engage in any unfair methods of competitions; and 

• Not take any unfair advantage of a prospective customer; and shall insure that 
the prospective customer is legally capable of entering into the transaction con- 
templated. 


To Whom It May Concern: 

I received payments pursuant to a structured settlement. This settlement arose 
out of a medical malpractice action from the death of my husband. My children re- 
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ceive a separate settlement which they will be able to collect when they turn 18 
years old. I also receive social security payments and I am employable, if need be 
and I am not disabled in any way. 

It is my understanding that the NSSTA has been using me as an example of how 
structured settlement purchaser take advantage of accident victims. First of all, I 
am offended by the NSSTA’s position that I am incompetent to handle my financial 
matters. Secondly, my family greatly benefitted by doing transactions with Peach- 
tree Settlement Funding. We used the money for several things: we purchased a ve- 
hicle which greatly facilitated my children’s commute to school and to work. Also, 
we used a portion of the funds for recreation as we took a long due vacation in the 
island. 

I am puzzled as to why I am being used as an example against structured settle- 
ment purchasers. Selling MY payments has benefitted me and my family and I do 
not think ANY insurance company has the right to tell me whether I should or 
should not do it, or whether I should or should not improve my family’s life. I am 
perfectly capable to make these decisions on my own. 

Thank you very much, 

APRIL FELY 
March 31, 1999 
Notary Seal 
State of Hawaii 
County of Hawaii 

On this 31 day of March, 1999, before me personally appeared April Fely 

To me known to be the person described in and who executed the foregoing 

instrument, and acknowledge that she executed the same as her free act and deed. 

Lauri M. Mattos 

Notary Public, Third Judicial Circuit, State of Hawaii 
My commission expires February 6, 2000 


Chairman Houghton. If I could just interrupt 1 minute. I mean 
it’s the age-old issue. If it’s a consumer protection issue versus an 
issue of law, then you have to make sure that the consumer is pro- 
tected. If the industry is not going to do it, this is where the gov- 
ernment moves in. I think most of us sitting around here don’t 
want to create new laws. 

But we will create new laws if the industry isn’t willing to pro- 
tect itself or it isn’t able to protect itself Maybe you have an an- 
swer to this, and maybe somebody else would like to make a com- 
ment. 

Yes, Mr. Little. 

Mr. Little. Mr. Chairman, I would respectfully point out a case 
that Peachtree was involved in. I think it is important that we look 
at the circumstance of the claimant in each situation and not focus 
so much on language such as catastrophic. It would be a relative 
term that people would take exception to. 

Let me give you the example here that I am speaking of. Her 
name is April Feely. Mrs. Feely is an unemployed widow, approxi- 
mately 40 years old with eight children. Her sole source of income 
are or were her $1,200 monthly structured settlement annuity pay- 
ment and Social Security payments of $1,850. The transaction for 
which Peachtree has sought approval from the Kentucky court as 
its fourth transaction with Ms. Feely. Taking the transactions to- 
gether, she has sold Peachtree all of her monthly $1,200 settlement 
payments through February 2005, and all but $100 of her monthly 
payments through February 2008. 
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So, I think that case alone shows a circumstance. We are not 
talking about a catastrophic injury here. We are talking about a 
catastrophic situation, where she was dependent with eight chil- 
dren, on this annuity payment, in addition to her Social Security 
payment. It goes back to the Congressman Ramstad’s comment of 
living one’s life with dignity, free of government. 

I can assure you that if this goes forward as proposed and Mrs. 
Feely is left without her annuity benefits, that she surely will be 
on public assistance, and she will surely lose some of her dignity 
in that regard. 

Chairman Houghton. Thank you very much. 

Mr. Coyne. Thank you, Mr. Chairman. I just want to follow up. 
Mr. Trankina, what is the preferred method for payments to the 
companies’ agents or salesmen? 

Mr. Trankina. I am not sure I follow. 

Mr. Coyne. Is it commission? Are they paid on a commission 
basis? 

Mr. Trankina. Our employees? 

Mr. Coyne. Yes, right. 

Mr. Trankina. At Peachtree Settlement Funding, we have em- 
ployees that receive a base salary a commission based on a sales 
volume, typical for a sales organization. 

Mr. Coyne. The commission is based on sales volume? 

Mr. Trankina. For that individual, yes. 

Mr. Coyne. Along with a base salary? 

Mr. Trankina. Yes. 

Mr. Coyne. Thank you. 

Chairman Houghton. Yes. I was just going to get back to my 
issue. Do you really have a feeling that the industry is going to be 
able to police itself? Because absent that, then clearly legislation is 
going to take place. Maybe the rest of you would have comments 
about it. 

How about you, Ms. Kucenski? 

Ms. Kucenski. I do not understand the question. 

Mr. Trankina. If I may respond, if it please the Chair, if I may 
respond. 

The industry is a young industry. We have responded to a calling 
of thousands of individuals, 30 percent of which never had any rep- 
resentation when they entered into the structured settlement, did 
not understand completely what the transaction 

Chairman Houghton. Can I interrupt? Would you answer my 
question? 

Mr. Trankina. Yes, sir. As a result of being an emerging indus- 
try, we have very diligently been organizing ourselves as a trade 
association, we have developed a consumer bill of rights and stand- 
ards for membership in the organization. We believe those stand- 
ards, which have not been submitted in the materials — I would ap- 
preciate the opportunity to do so. We believe those standards ad- 
dress the issues that have been raised. 

Notwithstanding that, we do realize as an emerging industry, 
that others may want to get into the industry that may not choose 
to participate in our national association. For that reason, we have, 
as an industry, proposed a model act of legislation in various 
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States that would codify these types of consumer protections that 
we are all seeking. 

We wholeheartedly embrace the idea of consumer protection, as 
long as it’s meaningful and still provides and recognizes that cir- 
cumstances change over time. Consumers had a choice when they 
entered into a transaction. They were victimized at that point, had 
a choice to take a lump sum or a structured settlement, and now 
later, as circumstances change, our typical timeframe is 5 to 7 
years after an incident occurred, that they be given that choice 
once again to evaluate whether a financial transaction is in their 
best interest. 

Chairman Houghton. Would you have a comment on that, Mr. 
Chapoton? 

Mr. Chapoton. No. I was simply going to make exactly that 
point. The industry is new. I have reviewed the Code of conduct 
that they have adopted and discussed with them at some length 
their effort at State legislation, where this should be dealt with. 

Chairman Houghton. And so you think that the Congress 
should wait, not pass legislation, and see this industry develop into 
greater maturity? Is that right? 

Mr. Chapoton. That is correct. I think we should make sure that 
the industry does it responsibly. 

Chairman Houghton. How do we get away from something like 
that? 

Mr. Chapoton. I think that is difficult, Mr. Chairman. I think 
highlighting situations like that is helpful, not harmful. I think the 
industry should deal with situations like that. As you say, it should 
police itself 

Chairman Houghton. But is there anything we can do together 
to try to prevent something like this from happening tomorrow? 

Mr. Chapoton. I would defer to Mr. Little, but I do think indus- 
try associations such as NASP are good ways to police industries. 
I think it should be done, and I hope and believe it is being done. 

Chairman Houghton. Mr. Little. 

Mr. Little. Mr. Chairman, we would have the opinion very 
strongly, sir, that 263 should be enacted for the very reason that 
you are asking the question, as I understand your question, sir. 

We would be curious as to why even though it may be a young 
industry, that hundreds of purchase victims are suing the pur- 
chaser. If this is a legitimate business, and if it is serving some so- 
cial good, why does all of this end up in such protracted lawsuits 
as we see, and are a matter of public record? Why are these inter- 
est rates so egregious? Why does it result in the stories that you 
see in U.S. News and World Report? Those are not isolated cases. 
We see it every day. 

In my practice, I get to know a lot of very successful attorneys 
around the country. You would be surprised, sir, and somewhat im- 
pressed if you would hear the comments that they make. 

That people come back to them after they have worked very dili- 
gently to procure the structured settlement, to protect the interest 
of their clients, their future medical needs, and see them come back 
1 year, 2 years, or 5 years after the settlement and say “Fm totally 
broke. I sold my structured settlement. I squandered what I got for 
it. Is there anything that you can do for me?” 
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Chairman Houghton. There isn’t. I am all through with my 
questions. 

Have you got any? Would you like to say something? 

Mr. Collins. Yes, Mr. Chairman. I would like to ask Mr. 
Chapoton. 

You mentioned what is occurring as far as what the association 
has drafted as their code of conduct and that State legislatures 
should look at this. 

Mr. Chapoton. That’s correct. 

Mr. Collins. Are you familiar or are there any State legislatures 
that are actually looking at legislation like that? 

Mr. Chapoton. There have heen proposals. I really couldn’t an- 
swer that directly. We could discuss that, but I couldn’t give you 
any details on it. 

Mr. Collins. But it is an industry that is an advantage for a lot 
of consumers who need help, who have structured settlements, to 
be able to go to an industry like this for assistance. But it is impor- 
tant that the State legislatures look at consumer protection legisla- 
tion within their States. 

Mr. Chapoton. That is correct. Our industry association sup- 
ports that. 

Mr. Collins. To me it is un-American for the Congress to try to 
tax any business out of existence, whether it be this type of indus- 
try or whether it be the tobacco industry, or whether it be an arms 
manufacturing industry or whatever. It is wrong to try to tax a 
business out of existence. 

Thank you, Mr. Chairman, for allowing me to participate. 

Chairman Houghton. OK. Thanks, Mr. Collins. 

Mr. Mclnnis. 

Mr. McInnis. Thank you, Mr. Chairman. I have some apprecia- 
tion for the gentleman at the end of the table. In the U.S. News 
and World Report interview where he talked for 45 minutes to the 
reporter and the reporter specifically left many of his comments 
out, I think everybody at this table has been a victim of that kind 
of reporting as well. 

But Mr. Little, maybe you can help me out. What is the pre- 
mium, the typical premium that is charged by these factoring com- 
panies to purchase the structured settlement? Can you give me an 
idea what? You said earlier extravagant interest rates. I happen to 
believe that is probably true, but I am trying to get my hands on 
a number here. 

Mr. Little. As a matter of public record, some of the things that 
the National Structured Settlement Trade Association through 
counsel has pulled, which show that a mortgage equivalent rate on 
an annual basis to range from 19.8 to 36.2, to 36.9, 41.7. Sir, I do 
not have an average for you. These are actual cases involving ac- 
tual purchases. I would be happy to give you a copy of this. 

Mr. McInnis. Reclaiming my time, Mr. Little. These are probably 
the most egregious cases because they filed litigation on them. I am 
trying to determine what is more run-of-the-mill. These are going 
to be at one end of it. If you have any data that would give me a 
run-of-the-mill rate, that would be a little more helpful to me than 
probably the most egregious cases. 
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Mr. Little. I’m sorry, I don’t have that with me today, sir. If we 
have any of that data available, we will certainly make it available 
to you. 

Mr. McInnis. Then I guess the other point, Mr. Little, actually 
I find myself going back and forth with your testimony. I think it 
has been very helpful, and also the tax lawyer, I appreciate your 
counsel. But tell me at what point do you think that the client or 
the injured party should have the economic freedom to make a de- 
cision? If they make a bad decision, I mean who is responsible for 
that other than the person? Unless they have been sold through 
fraud or some other means, I mean at what point do you say hey, 
consumer beware. The same thing applies with charging on a credit 
card. 

Mr. Little. In my experience in working for many property and 
casualty companies and self-insureds, I don’t see any fraud. The 
104(a)(2) says damages received on account of personal injury or 
sickness, whether paid in a lump sum or periodic payments. Per- 
sonal to the claimant, you have a choice. You can take it in a lump 
sum or you can take it in periodic payment. The property casualty 
adjustor who is sitting there at the settlement conference table is 
under no obligation to offer a structured settlement. He offers it as 
a choice, consistent with the tax law. So that is the moment of set- 
tlement there. 

It is very, very rare that a case settles on a day that the settle- 
ment conference is held. 

Mr. McInnis. Let me reclaim my time because I must have given 
you the wrong question. I am not talking about the original struc- 
tured settlement. I am talking about the decision to factor their ac- 
count or to go out and sell their structured settlement. 

Mr. Little. I think that our bill addresses that. I think with the 
showing of genuine hardship, that there would be no problem with 
that. I think it is reasonably foreseeable that there would be gen- 
uine hardship. I think if you go back the court of original jurisdic- 
tion, and you have the approval of that court, everything has been 
dealt with appropriately. The hardship has been demonstrated. The 
court has said yes, we understand the hardship and we let it go 
forward, and no excise tax is applied. 

Mr. McInnis. Then I’ll conclude it with this, Mr. Chairman. 
What if at some point somebody who is astute, who is not experi- 
encing a hardship, sees that they can get a better return for their 
money; in other words, they had an opportunity to invest in a home 
in a rapidly accelerating real estate market. At what point would 
you allow those people to make a voluntary choice to sell a struc- 
tured settlement to a factoring company, or sell it to the companies 
that do this, without having a hardship. 

Mr. Little. I would think in your example, sir, that it is part 
of the American dream to have a home. If an astute couple had an 
opportunity to buy a home, that that may fall under the genuine 
hardship. 

I would find it a rare situation for a court of original jurisdiction 
to say if you have the opportunity as an American to own a home 
and you could do that, I would say that that would create a gen- 
uine hardship. 
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Mr. McInnis. And help me. Would a person under this — because 
I’m not completely clear on this — what if a person can go and con- 
vince the court, I have got an opportunity to invest in a fairly con- 
servative investment which will give me a higher return. Would 
they have to qualify — at what point could they say, Judge, I want 
to make my own decision. I want to sell the structured settlement. 

Mr. Little. I think, using your assumption, sir, that they were 
astute, that they had the opportunity to apply their astuteness at 
the time that they settled their lawsuit or their claim on the per- 
sonal injury. That is the choice that they have at the time of the 
settlement, consistent with 104(a)(2) of the Code. As you are say- 
ing, if it’s accelerated 

Mr. McInnis. We don’t play semantics here. The investment 
comes after the settlement. Forget the structured settlement. It has 
already been settled. Five years later, an opportunity comes up to 
invest. You know what I am saying. 

Mr. Little. Yes, sir, I do. 

Mr. McInnis. I am just trying to determine whether or not, if 
there is a lesser step, like perhaps just going to the court and the 
court determining that the party selling is fully aware of what they 
are doing, and the rate at which they are paying. I’ll wrap it up. 

Mr. Little. I think at that point that you are unraveling the in- 
tent of Congress and a large body of tax law. I think that that 
would create problems. 

You know, the Tax Code, I think that that narrow paragraph in 
there is the only segment of our society that you will find is pro- 
tected in that way, are the profoundly injured. I think that if we 
undo that, we undo the intent of Congress, and we unravel all of 
that. 

I hope I am answering your question. I feel like I am frustrating 
you in not answering your question, but that is my opinion. 

Mr. McInnis. Mr. Chairman, if I might, the gentlewoman there 
is kind of jumping around, anxious. Does she wish to respond, if 
it meets the approval of the Chairman? 

Chairman Houghton. Please. 

Ms. Kucenski. When my husband and I decided to purchase this 
home, and it was exactly what you said, a great real estate oppor- 
tunity, and we improved it and we made more money off of it, I 
took our money, my money made in Templeton Growth Fund, I am 
making more money, my money, making more than anybody could 
give me through what I have for settlement now. I had no choice 
to pick a structured settlement. I am 30 years old. I do not need 
this to physically improve myself or to live off of. 

This is money that I found that me and my husband could invest 
in. That’s what we did. It was basically my choice. I resent the fact 
that I had to have a judge grant me permission of my money to 
use it the way I saw fit. Basically it comes down to it’s my money. 
I have the right to do what I want. If I blow it, I blow it. If I invest 
it wisely, great. But it is my money. 

Mr. McInnis. Thank you, Mr. Chairman. 

Chairman Houghton. All right, thank you very much. Thank 
you, I really appreciate your time here this afternoon. 

[^^ereupon, at 3:05 p.m., the hearing was adjourned.] 

[Submissions for the record follow:] 
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Statement of Ameriean Bankers Assoeiation 

The American Bankers Association (ABA) is pleased to have an opportunity to 
submit this statement for the record regarding the tax treatment of structured set- 
tlements. 

The American Bankers Association (ABA) is pleased to have an opportunity to 
submit this statement for the record regarding the tax treatment of structured set- 
tlements. 

The American Bankers Association brings together all categories of banking insti- 
tutions to best represent the interests of the rapidly changing industry. Its member- 
ship — which includes community, regional and money center banks and holding 
companies, as well as savings associations, trust companies and savings banks — 
makes ABA the largest banking trade association in the country. 

The tcix treatment of structured settlements is currently the focus of several legis- 
lative proposals. Representative Clay Shaw (R-FL) and others have introduced leg- 
islation, H.R. 263, The Structured Settlement Protection Act of 1999, to impose an 
excise teix on “persons who acquire structured settlement payments in factoring 
transactions.” Also, the Administration’s Fiscal Year 2000 budget contains a pro- 
posal to impose an excise tax on “the purchase of structured settlements.” These 
proposals could have unintended and harmful consequences for banking institutions 
that make loans, pursuant to blanket security agreements, to consumers who re- 
ceive structured settlement payments. 

This could have unintended consequences on legitimate lending arrangements. If 
legislators determine to proceed with structured settlement legislation, such ar- 
rangements should be excluded. 


THE PROPOSED LEGISLATION WOULD SUBJECT LEGITIMATE LENDING 
ACTIVITY TO A SUBSTANTIAL EXCISE TAX PENALTY 

H.R. 263 would impose a 50 percent tax on “any person who acquires directly or 
indirectly structured settlement payment rights in a structured settlement factoring 
transaction.” The bill defines a structured settlement factoring transaction is de- 
fined as “a transfer of structured settlement payment rights made for consideration 
by means of sale, assignment, pledge or other form of encumbrance or alienation 
for consideration.” The bill provides that the tax should be applied to the “factoring 
discount,” which it defines as “the excess of (i) the aggregate undiscounted amount 
of structured settlement payments being acquired in the structured settlement 
transaction, over (ii) the total amount actually paid by the acquirer to the person 
from whom such structured settlements are acquired.” As currently drafted, the pro- 
posed legislation would impose a substantial excise tax penalty on legitimate lend- 
ing activity. 

For example, if an individual who borrows $100,000 from a bank, secured by a 
lien on the borrower’s assets, is a recipient of annual structured settlement pay- 
ments, the bank could be liable for an excise teix. The excise tax on such a trans- 
action, assuming the borrower receives $20,000 per year for 15 years under the 
structured settlement arrangement, is as follows: 


Face amount of settlement payments 
Loan amount 


$300,000 

100,000 


Factoring discount .... 
Excise tax percentage 


200,000 

50% 


Excise tax due 


$100,000 


The Administration’s proposal is similar, but would impose a 40 percent excise tax 
on any person purchasing (or otherwise acquiring for consideration) a structured 
settlement payment stream. Under the Administration’s proposal, the bank’s excise 
tax liability could be $80,000. 
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Undiscounted value of purchased income stream 
Loan amount 


$300,000 

100,000 


Difference 

Excise tax percentage 


200,000 

40% 


Excise tax due 


$80,000 


The imposition of such substantial penalties on legitimate business activity would 
certainly not be an intended consequence of the subject legislation. 

OUTSTANDING LOANS MADE PURSUANT TO BLANKET SECURITY 
AGREEMENTS COULD BE SUBJECT TO TAX 

A blanket security agreement generally provides that the loan made by the lend- 
ing institution is secured by all property (tangible and intangible) the borrower pres- 
ently owns or subsequently acquires. As currently drafted, both of the proposals 
could impose excise teixes on banking institutions that use such agreements to se- 
cure loans. Indeed, a financial institution may unknowingly become subject to the 
excise teix on outstanding loans to a recipient of structured settlement payments 
upon rollover or renewal of the loan, or if the borrower acquires settlement payment 
rights subsequent to receiving the secured loan. The lending institution would be 
subject to tax even though it did not rely on the existence of the settlement for the 
decision to make the loan nor for repayment purposes. 

Certain Members of Congress believe that by imposing the excise tax on the 
amount of the discount, rather than on the entire amount of the payment stream, 
the proposal is more targeted than the prior Administration proposal. However, for 
the reasons set out above, both proposals remain overly inclusive in that innocent 
and unknowing banking institutions may be unfairly snared in a punitive teix trap. 

Further, enactment of the proposed legislation as currently drafted would impose 
new and unduly burdensome administrative costs on lenders, who would be required 
to re-write their outstanding loans in the attempt to avoid imposition of the excise 
tax. Accordingly, we strongly urge you not to impose the factoring excise tax on 
banking institution lending activity. 

CONCLUSION 

The ABA appreciates having this opportunity to present our views on the teix 
treatment of structured settlements. We look forward to working with you on this 
important matter. 


Statement of Ameriean Council of Life Insurance 

The American Council of Life Insurance (ACLI) supports H.R. 263, the Structured 
Settlement Protection Act (“Act”). We believe that this Act better regulates the fac- 
toring (i.e. purchasing) of structured settlement payment rights, offers greater pro- 
tection to injured persons who are receiving those payments, and clarifies the effect 
on the insurance companies who issue the annuities from which the payments are 
made. The ACLI represents four hundred ninety-three (493) life insurance compa- 
nies, many of which issue annuities that are utilized in connection with satisfying 
obligations to provide structured settlements payments. 

Factoring Permitted with Finding of Court-Approved Hardship. Under the Act, an 
excise tax is imposed upon any person who acquires structured settlement payment 
rights except in the case of a transfer which is “undertaken pursuant to the order 
of the relevant court or administrative authority finding that the extraordinary, un- 
anticipated, and imminent needs of the structured settlement recipient or his or her 
spouse or dependents render such a transfer appropriate.” We believe that the re- 
quirement that a court or administrative agency make an affirmative finding of fact 
regarding the appropriateness of factoring structured settlement payment rights is 
crucial in ensuring that the intent of the underl 3 dng structured settlement is pre- 
served. 

Our member companies’ experience has shown that structured settlements are 
often utilized in situations in which the recipient is physically disabled, in need of 
medical care, and may have a decreased ability to engage in gainful employment. 
The periodic payments from the structured settlement may be the main source of 
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income available for support of the recipient and his or her family. Congress has 
recognized these concerns in the enactment of special tax rules which are beneficial 
to the structured settlement recipient, provided for primarily in sections 104 and 
130 of the Internal Revenue Code. The legislation currently proposed would he con- 
sistent with the existing laws and would continue Congress’ history of ensuring con- 
tinued protection for injured persons receiving structured settlements. 

In 1981, the original sponsor of section 130, Senator Max Baucus, noted that peri- 
odic payment settlements would “provide plaintiffs with a steady income over a long 
period of time and insulate them from pressures to squander their awards.” Con- 
gressional Record (daily ed.) 12/10/81 at S15005. The same needs exist today. The 
ACLI believes that the Act would serve hoth to strengthen the protections for in- 
jured persons intended by Senator Baucus in 1981 as well as to further the Congres- 
sional intent of existing legislation affecting structured settlements. 

While the intent of a structured settlement is to ensure a steady income to an 
injured person, we also understand that an individual’s circumstances can change 
and that there may be legitimate circumstances under which the factoring of a pay- 
ment stream is appropriate for the injured person. The Act addresses these cir- 
cumstances by providing that factoring is permitted without penalties where there 
has been a determination by a court or administrative agency that “extraordinary, 
unanticipated, and imminent needs of the structured settlement recipient or his or 
her spouse or dependents render such a transfer appropriate.” The injured person 
is protected by having this determination made by a court or administrative agency 
familiar with the factual circumstances of each individual factoring transaction. The 
standard is broad enough to cover true hardships that we know do occur from time 
to time, while also being narrow enough to protect injured persons from dissipating 
their payment streams in inappropriate circumstances. This hardship standard falls 
within the ambit of the original 1981 intent of the structured settlement tax legisla- 
tion. 

Excise Tax. Our members prefer that factoring should be permitted only in cases 
of hardship as determined by a court or administrative agency. However, the Act 
does provide for a meaningful excise tax for factoring which occurs absent a finding 
of legitimate hardship. Any excise tax that is enacted must he of a sufficient amount 
as to discourage non-hardship factoring. In addition, any legislation must explicitly 
provide that the excise tax is to be paid by the settlement purchaser and that the 
amount of the tax is to be disclosed to the injured person. 

Tax Clarification. The Act provides that “where the applicable requirements of 
section 72, 130, and 461(h) were satisfied at the time the structured settlement was 
entered into, the subsequent occurrence of a structured settlement factoring trans- 
action shall not affect the application of the provisions of such sections to the parties 
to the structured settlement (including an assignee under a qualified assignment 
pursuant to section 130) in any taxable year.” The ACLI believes that this provision 
is essential as it protects insurance companies issuing the structured settlement an- 
nuity contracts as well as the structured settlement obligors from unintended ad- 
verse tax consequences created by the actions of the injured persons and the trans- 
feree. At the time that the structured settlement annuity is entered into, insurers 
and obligors ensure that the qualified assignment underlying a structured settle- 
ment annuity contract will satisfy the requirements of the Internal Revenue Code, 
especially section 130. Were the tax treatment changed after issuance of the annuity 
contract due to actions beyond the control of the insurer or obligor, the insurer and 
obligor could incur significant financial loss. Since whether a payment stream is 
factored is based on a decision of the injured person and not on any decisions of 
the insurer or obligor, it would be grossly inequitable for a factoring to trigger a 
change in the tax treatment of the insurer or obligor. The Act appropriately takes 
into consideration this fact. 

Conclusion. The Structured Settlement Protection Act should be enacted as it pro- 
vides necessary limitations on the factoring of structured settlement payment rights 
while permitting factoring in true hardship situations. 
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Statement of Gerald D. Faeciani, Henderson, Nevada 

I appreciate the opportunity to provide written testimony regarding H. R. 263. 

I am interested in this proposed legislation because of its potential negative im- 
pact on people like me who have suffered personal injuries and/or continue to be af- 
flicted with physical disabilities. Some of these people have benefited substantively 
and substantially by being able to “monetize” (i.e. convert a series of fixed or vari- 
able annuity pajnnents to a lump sum) part or all of a personal injury “structured 
settlement” to help meet certain financial needs. 

Specifically, H. R. 263 would impose a 50% excise tax on certain types of financial 
transactions, known as “factoring” or “monetizing,” relative to a fixed or variable se- 
ries of structured settlement payments made to personal injury victims, many of 
whom remain partially disabled. I am opposed to such a provision being in the IRC 
for a number of reasons: 

(1) H. R. 263 would prevent individuals who have suffered personal injuries 
-many of whom remain partially disabled -from monetizing a stream of fixed or vari- 
able payments made pursuant to a structured settlement arrangement. The vast 
majority of individuals who convert a series of payments to lump sums do so for 
important and critical financial reasons — e.g., to liquidate debts and avoid bank- 
ruptcy; to get a “fresh start” in life; to secure additional education or technical train- 
ing; to capitalize a small business; to obtain the down payment for a home; etc. Only 
3% of all structured settlement recipients monetize their payments, however for the 
majority of beneficiaries who choose to do so, access to monetization defines dignity, 
responsibility and freedom of choice. For such persons, the ability to convert part 
of their periodic payments spells HOPE! Why would any elected representative de- 
sire to circumscribe an individual’s — and often a disabled individual’s right — to 
achieve a modicum of financial dignity? 

(2) An excise tax will act as a damper on future monetizing transactions, and 
therefore little, if any, revenue will be raised as a result of imposing such a tax. 

(3) The small percentage of injured or disabled persons who will in the future en- 
gage in this transaction will encounter additional legal barriers, which in turn will 
cost them more (in the way of legal fees; higher interest rates due to increased 
transaction costs for factoring companies (also known as Settlement Purchasing 
Companies); etc) to access their money. End result: less money to those people — the 
injured and the disabled — who need it most. 

(4) Not withstanding the availability of a hardship provision, to a person of lim- 
ited means and legal experience, the process can be overwhelming, in addition to 
the expense of accessing such hardship provision. 

(5) Do we really want to add to the load of our already overburdened judicial sys- 
tem? 

Some proponents of H. R. 263 have a salutary reason for desiring enactment of 
this legislation, namely, to protect recipients of structured settlements against 
themselves and the “predatory” sales practices of a few sales people. Clearly, some 
individuals make choices they wish they had not made — haven’t we all? Assuming 
strong underwriting and appropriate consumer protection safeguards can be imple- 
mented which will enhance a disabled/injury victim’s ability to make an informed 
and protected choice regarding monetization, is this not preferable to having such 
persons pay an excise tax? 

Other issues relative to monetization of structured settlements deal with (1) 
present value discounts to calculate lump sums and (2) legality of monetizing such 
payments. Regarding (1), interest rate discounts used by factoring companies, it is 
my understanding such rates normally fall into a range of 12% to 21%, depending 
upon the size of the settlement and the expenses associated with the transaction. 
Eor smaller amounts, the relative dollar cost to a factoring company is going to be 
greater than it would be for a larger dollar amount, because the fixed costs associ- 
ated with a smaller transaction will comprise a greater percentage of the overall 
transaction’s cost. A large portion of these fixed costs is attributable to the legal im- 
pediments raised by state and insurance companies! Finally, I know from personal 
experience as a disabled beneficiary under a group insurance contract, (and a former 
actuary-see Professional Credentials) that insurance company interest rates used to 
calculate “buyouts” of disability payments are equivalent to rates charged by fac- 
toring companies buying out personal injury claims. 

Regarding (2), legal issues, Moody’s rating service has established an asset class 
for factoring transactions, belieing the contention of those — principally insurance 
companies providing structured settlements, — who claim the assignment of a per- 
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sonal injury pa 3 Tuent stream by a structured settlement beneficiary to a factoring 
company is not a qualified assignment. Furthermore, it is my understanding that 
the legal and tax validity of monetizing structured settlements has been totally but- 
tressed by a tax opinion letter recently issued by Price Waterhouse Coopers to The 
National Association of Settlement Purchasers (NASP) 1 

While my goal is not to assume an advocacy position for settlement purchasers, 
the best of these companies have worked diligently to develop and implement under- 
writing and consumer protection safeguards relative to monetization of structured 
settlement payments. Additionally, only about 3% of all structured settlements have 
been converted to some form of lump sum payment; and, as Moody’s report illus- 
trates, there have been relatively few illustrated examples of high pressure sales 
tactics. 

The vast majority of structured settlement recipients are comfortable receiving a 
series of fixed or variable payments, — a steady stream of income meets their needs; 
however, for that small percentage of recipients, who both need and want access to 
some type of properly underwritten lump sum, monetization has been a valuable op- 
tion. 

On behalf of all injured and/or partially disabled persons, I urge Congress not to 
foreclose the option to convert part or all of a series of periodic payments to a lump 
sum. For the needy few (3%) structured settlement beneficiaries who have accessed 
monetization, its availability has helped and enabled them and their families 
achieve one of life’s major goals — financial dignity. 

Thank you very much 


Statement of J.G. Wentworth, Philadelphia, Pennsylvania 

J.G. Wentworth, located in Philadelphia, Pennsylvania, is a specialty finance com- 
pany that originates, securitizes and services rights to receive pa 3 mients from struc- 
tured settlements and other deferred pa 3 mient obligations. As the largest purchaser 
of structured settlements in the United States, we appreciate the opportunity to 
submit this statement for the record to the Committee on Ways and Means Sub- 
committee on Oversight hearing on the teix treatment of structured settlements. 

A structured settlement describes an arrangement that compensates a plaintiff or 
claimant in a personal injury lawsuit over time, rather than with a current lump 
sum payment. Under the terms of the settlement agreement, the defendant and/or 
the defendant’s insurer agree to and are obligated to make future payments to the 
claimant. The insurer also may elect to transfer the obligation under a qualified as- 
signment to a structured settlement company and purchase an annuity contract to 
satisfy the periodic payment obligation. 

Background 

J.G. Wentworth (JGW) is in the business of purchasing, among other things, a 
portion of claimants’ rights to receive future scheduled pa 3 mients under structured 
settlement agreements. The purchase transactions undertaken by JGW provide li- 
quidity to claimants whose structured settlements no longer meet their particular 
life circumstances. The need for JGW’s funding services arises from the inflexible 
nature of many deferred payment plans and the changing financial needs of many 
claimants. Some claimants want to sell their payments rights because they have an 
immediate cash need and lack access to traditional funding sources. The claimant 
gains the advantage of realizing immediate liquidity on an otherwise illiquid asset. 
The purchase transaction is structured as a sale of payment rights under the under- 
l 3 dng settlement agreement because the claimant is not technically the owner of the 
annuity contract and does not have the power to alter any terms except the name 
of the beneficiary and the address for payment. 

JGW generally does not utilize brokers to originate structured settlement pur- 
chase transactions and its policies prohibit the solicitation or “cold calling” of pro- 
spective customers. Instead, JGW utilizes a nationwide television advertising cam- 
paign to provide information to claimants who might wish to sell the payments 
rights. The company’s call center responds to claimant inquiries, attempts to quan- 
tify an individual’s financial needs and endeavors to structure the funding trans- 
action to meet those needs. JGW policies prohibit the origination of receivables from 


^NASP is a 501 © trade association established by settlement purchasing companies to estab- 
lish ethical and professional standards of conduct for the industry. The term “Settlement Pur- 
chasing Company” is used synonymously with “factoring company.” 



78 


minors and incompetent persons and require independent representation by counsel 
of each claimant. 

Since August 1995, JGW has consummated over 16,000 structured settlement 
transactions. By establishing the necessary infrastructure, includuing sound under- 
writing procedures and servicing capabilities, JGW has become the largest pur- 
chaser of structured settlements in the United States. Beginning in 1997, JGW has 
completed four securitization transactions through private placement of structured 
settlement-backed notes. To complete these transactions, JGW has sold a pool of 
structured settlements to a securitization trust which in turn issues debt that is 
sold to investors. Payments on the securitized receivables, less a servicing fee and 
certain related expenses, are made by the special purpose vehicle to investors. The 
most recent series of notes was at the time of initial issuance rated at “AAA” by 
Duff & Phelps Credit Rating Co. and Moody’s Investors Services Inc., and was credit 
enhanced by MBIA. 


Public Policy Concerns 

It is alleged that structured settlement purchases and, by implication, the actions 
of structured settlement purchasing companies such as JGW, undermine the public 
policy concerns that lead Congress to adopt special tax rules to encourage insurance 
companies to use structured settlements as a means to settle personal injury litiga- 
tion. Let the record be clear that JGW emphatically believes that structured settle- 
ments are an appropriate vehicle to settle litigation or potential litigation. Struc- 
tured settlements are especially effective to provide particular claimants with cata- 
strophic injuries. However, the explosion in the use of structured settlements since 
the enactment of favorable tax legislation in 1982 belies the myth that structured 
settlements are used to protect catastrophically-injured individuals who are incapa- 
ble of making informed financial decisions. Recent statistics indicate that between 
$5 and $10 billion in new structured settlements are generated annually. Informa- 
tion circulated by one of the largest structured settlement brokers states that over 
50 percent of all cases structured in 1997 involved premiums of $50,000 or less and 
that only 12 percent included premiums over $250,000. 

Other assertions made against structured settlement purchases allege the fol- 
lowing: 

• Structured settlement purchases trigger the very same dissipation risks that 
structured settlements are designed to avoid. 

Untrue. JGW, and virtually every structured settlement purchasing company. As 
noted above, JGW attempts to quantify the need of a claimant before providing 
them with a variety of purchase options. Company statistics for calendar year 1998 
transactions demonstrate that the average amount purchased was slightly over 
$16,000 

• Structured settlement purchases often are made at sharp discounts. 

Untrue. The average discount rate for structured settlement purchases has fallen 
steadily over the past two years. The most-recent statistics for the three months 
ended December 31, 1998 indicate that the average discount rate is 16.64 percent. 
JGW and the member companies of the National Association of Settlement Pur- 
chasers (NASP) firmly believe that discount rates will fall dramatically if appro- 
priate measures can be enacted to further streamline and make clear that sales of 
structured settlements are permitted under appropriate circumstances. Consumers 
would be the ultimate beneficiaries from clarification of the tax and other rules that 
apply when settlements are purchased. 

• Structured settlement purchasing companies prey upon the weakest, most ni- 
bble and most vulnerable in our society and engage in unconscionable, high- 
pressure marketing practices. 

Untrue. JGW and NASP members have adopted a code of conduct and specific 
guidelines governing the sale of settlements. JGW will not purchase from minors, 
individuals who have been legally declared incompetent, or guardians (unless under 
court order); individuals who have been declared incompetent or guardians (unless 
under court order); individuals who depend on future payments for a medical treat- 
ment; the unemployed or unemployable whose pajnnents are their only income. 

JGW company statistics demonstrate that only 3 out of every 100 calls received 
by the company from individuals inquiring about potential sales ultimately result 
in a purchase transaction. 

Prospective customers are fully apprised of the underwriting process and are ad- 
vised of the requirement to consult with an attorney prior to signing and returning 
needed materials to JGW. Potential customers are advised in boldface documents 
that the transaction is a sale, not a loan and are advised to explore all appropriate 
financial options before entering into the purchase transaction. The documents fur- 
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nished to each potential customer include a rate disclosure statement las well as 
a purchase agreement including a three-day right of rescission clause that remains 
effective after funding has occurred. 

Recent Publicity 

As the largest purchaser of structured settlements, JGW has become a “lightening 
rod” for those who would criticize a marketplace that permits consumers to choose 
to sell one of their assets to meet certain financial objectives. It is important to note 
that JGW is involved in a consumer business and each day interacts with hundreds 
of potential customers. As noted above, it is estimated that JGW enters into a pur- 
chase transaction with only 3 percent of those individuals that contact the company 
after viewing a JGW advertisement. JGW does not engage in “cold calling” and its 
independence from the broker community permits JGW to control the integrity of 
its origination process, avoid conflicts among origination channels and to provide 
more responsive customer service to claimants with legitimate requests for funding. 

Earlier this year, U.S. News & World Report (U.S. News) published a story enti- 
tled “Settling ror Less — Should accident victims sell their monthly payouts?” (Janu- 
ary 25, 1999, pp. 62-66). That story includes four examples of individuals who en- 
gaged in purchase transactions with JGW and now express dissatisfaction with the 
company. There are compelling facts that were not included in the article about 
each of the individuals identified in the article. Importantly, notwithstanding each 
individual’s serious physical difficulty, none of the individuals were, at the time they 
entered into their transaction with JGW, mentally incompetent or unable to work. 
In each case, JGW responded to the needs of the individuals as expressed on their 
application form. Moreover, in each case, the individual described in the article ac- 
tively defrauded JGW by keeping or diverting payments purchased by JGW. Accord- 
ingly, JGW asserted its rights. 

Specifically, one individual, who was homeless when he contacted JGW, engaged 
in two transactions with the company after expressing a need to use the funds to 
assist with his living arrangements. A second individual sold roughly one-third of 
her future payments, entering into the transaction after being taken advantage of 
by friends and family members and after defaulting on a series of prior loans with 
banks that would not lend against her settlement. A third individual received a 
lump sum from JGW but continued to receive payments from the annuity company, 
keeping the payments purchased by JGW. During a two-month period, JGW at- 
tempted to work with the individual (even offering to forgive certain payments it 
did not receive) to direct the payments to JGW as he was contractually required. 
Only after these repeated attempts failed did JGW utilize a confession of judpnent 
remedy to which the company was entitled. A fourth individual mentioned in the 
story has, by his own admission, been receiving payments that JGW has purchased. 
The annuity company had continued to send payments to his address. Again, JGW 
attempted to work with the individual and has also offered to completely unwind 
the purchase transaction, even allowing him to keep JGW’s lump sum payment. He 
has refused, choosing instead to pursue litigation against the company. 

The U.S. News article and criticism from others makes reference to the fact that 
JGW uses confession of judgment in limited circumstances. In testimony aimed at 
putting companies such as JGW out of business, groups such as the National Spinal 
Cord Injury Association assert that JGW uses “unethical legal maneuvers and 
stratagems such as the use of a confessed judgment against the victim in a distant 
court to garnish the victim’s payments. This remedy is legal in Pennsylvania and 
several other states. Courts in New Jersey and California (the only two instances 
in which this remedy has been challenged) have upheld its use in terms of due proc- 
ess. JGW follows the Pennsylvania Rules of Civil Procedure to ensure certain protec- 
tions such as service and notice are afforded to the claimant who has sold payments 
and complied with its underwriting and documentation. In fact, JGW provides an 
additional protection not required by the Rules of Civil Procedure by both sending 
notice to the claimant of the filing of the papers by both certified and regular mail. 
Moreover, it is a remedy that JGW employs only if there has been intentional, ac- 
tive fraud by a claimant. JGW will only confess upon a default under the terms of 
its documents, and does so only after its Customer Services and Collections depart- 
ments have attempted to resolve the matter amicably. To date, no judgments ob- 
tained have ever been exercised against a claimant directly, other than by gar- 
nishing the annuity against the annuity payor. 

Consumer Protection 

As the largest purchaser of structured settlements in the United States, JGW 
joins with its fellow NASP members in embracing meaningful consumer protection 
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standards and regulations. JGW fully supports NASP-sponsored legislative initia- 
tives which provide major safeguards for consumers and protects their rights to 
make their own financial decisions. Such initiatives are currently underway in over 
twenty different state legislatures. Consumers deserve the right to choose whether 
or not to receive a lump sum or a structured settlement payment. This choice should 
be available, both during settlement negotiations and years later. Claimants who 
decide to receive a structured settlement should have the right to sell that payment, 
not be forced to continue with inflexible periodic payments that do not meet their 
needs. 


Liberty Funding Corp., 

4303 Liberty Avenue 
North Bergen, NJ 07047 

April 14, 1999 

The Honorable A.L. Singleton, Chief of Staff 
Committee on Ways and Means 
United States of Representatives 
1102 Longworth House Office Building 
Washington, DC 20515 

Dear Representative Singleton: 

I urge you to proceed with extreme prudence concerning proposed bill H.R. 263 
until all of the data necessary to make an educated and unbiased decision as to the 
validity of the assertions contrived by the NSSTA (National Structured Settlement 
Trade Association) have been attained. Until now, only the NSSTA’s unsubstan- 
tiated allegations regarding our effort to Re-Structure structured settlements have 
been heard by committee members. I am sure that as a highly-respected member 
of congress you would prefer to have all of the facts prior to forming your opinion, 
and I trust that you will make a concerted effort to be as fair and impartial as pos- 
sible. 

This sense of fair play can only be achieved by courteously granting us the oppor- 
tunity to present our position and evidence thereof. Prior to committing to a hasty, 
biased decision, please take some time to consider the devastating affect that this 
bill would have upon the thousands of people this industry employs, and more im- 
portantly, cautiously consider the onerous consequences which will be forced upon 
the very people that the NSSTA are reportedly attempting to protect, but may in 
fact be victimizing once again. 

As an employee of a Settlement Purchasing company I find the term “gray mar- 
ket,” coined by the NSSTA, insulting and unsubstantiated. NSSTA members are vir- 
tually comprised of insurance brokers (a/k/a middlemen) whose high-pressure tactics 
force clients, often without the benefit of legal counsel, to commit to a settlement 
wherein they will receive their payments in future installments. These brokers are 
not required to disclose the current value of the settlement (i.e. purchase price of 
the annuity), nor do they inform these unwitting clients that they (the brokers) are 
being paid a commission fee for negotiating the settlement. I do not wish to demean 
the NSSTA, as they are in the business of making money, albeit from another’s mis- 
fortune. However, before they can accuse factoring companies of exploitation, I sug- 
gest that they first look in the mirror. If ever there was a case of the “pot calling 
the kettle gray,” this is surely it! 

I am still at a loss as to why the NSSTA and certain insurance companies are 
opposed to our business, except for the fact that we are enlightening the public as 
to the true “time value of money”! Purchasing the right to receive pa 3 mients does 
not affect their tax status, nor does it keep potential clients from accepting install- 
ment payments as a condition of the settlement. In fact, we make an effort to inform 
plaintiff attorneys of our existence and encourage them to advise their clients that 
should the need arise, there are options available to them in the future. Most of 
these attorneys have expressed to me that because an option exists allowing these 
clients to re-structure their structured settlement, the clients have been more will- 
ing to agree to settle via a structured settlement than they have in the past. 

Our industry has recognized the need for people with limited access to traditional 
sources of capital to have an alternative. A vast majority of our clients are minori- 
ties and/or are in low or moderate income households. The NSSTA is of the opinion 
that families are being “held together by a structured settlement.” In some instances 
this may be true, and if the circumstances are such that the client has no other 
means of support, under our self-imposed regulations those individuals are usually 
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denied for funding, or are limited to assigning only a minimal portion of their peri- 
odic payment. In essence the best of both worlds; they have the benefit of a lump 
sum now, in addition to the security of continuing to receive most of their install- 
ment payments. Our decisions as to who is approved for funding and who is not, 
has a great deal to do with the client’s well-being and their ability to live within 
the terms of the transaction, without government assistance and/or resorting to 
bankruptcy. In fact, we have saved numerous people from bankruptcy, so that they 
do not have to rely on already overburdened entitlement programs for support. 

All of our potential clients are subject to intense scrutiny as to their financial obli- 
gations. As a prerequisite to funding, they must authorize a complete background 
search including outstanding judgments, liens, child-support payments and the like. 
The searches are complete and thorough, and outstanding debts must be satisfied 
prior to funding, including but not limited to, child-support arrears, tax liens and 
overdue mortgage payments. 

Since structured settlements cannot be used as collateral by the client because the 
insurance company, not the client, usually “owns” the annuity, our industry has af- 
forded clients their only means of obtaining money now in order to address a finan- 
cial concern. Some of the items the money has been applied to include; debt consoli- 
dation, health emergencies, college/trade school tuition, down-payments on homes, 
business opportunities, foreclosure aversions, farm equipment and transportation. 

Most clients are not aware that the insurance company can assign the obligation 
to pay (via Qualified Assignment) to an entity other than themselves. This provides 
no benefit to the client, but rather it allows the insurance company an opportunity 
to capitalize on the favorable teix incentives provided to the insurance industry. Ad- 
ditionally, the client has not been told that in the event that the assignor becomes 
insolvent, as with Executive Life and Confederation Life, who are currently in reha- 
bilitation, the client will be unable to sell their payments and reinvest in treasury 
bonds or similar, more secure investments. 

Despite obvious problems within the insurance industry, I am obviously not op- 
posed to settling personal injury claims via structured settlements. At the time of 
the settlement, installment pajunents may have been the best course of action, but 
circumstances often change. Unfortunately, structured settlements do not provide 
for those changes and can do more harm than good for those in immediate need of 
money to which they are rightfully entitled. In a free society, it is up to the indi- 
vidual to determine what is right for them, and by imposing a 50% excise tax on 
our industry, particularly in light of the current budget surplus, you will be ad- 
versely affecting those who can least afford it by virtually severing the only option 
available to them. I feel that by imposing this unfair excise tax, you will have in- 
fringed upon an individual’s right to freedom of choice, and on our right to free en- 
terprise. 

I do not want to lose my job, and I am confident that you will not rush to judg- 
ment. Thank you for your time and consideration. 


Sincerely, 


Lisa Terlizzi 

Owner 

Fury Nardone 
Sales Representative 
Doreen Kirchoff 

Office Manager 
Lee Anne Rizzotto 

Sales Manager 
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BY HAND DELIVERY 


Hogan & Hartson L.L.P. 

Columbia Square 
555 Thirteenth Street, NW. 
Washington, DC 20004-1109 

March 31, 1999 


Hon. Amo Houghton, Jr. 

Chairman 

Subcommittee on Oversight 
House Committee on Ways and Means 
1136 Longworth House Office Building 
Washington, DC 20515 

Re: Follow-Up Submissions for Hearing Record of March 18 Oversight Sub- 
committee Hearing on Structured Settlement Factoring 


Dear Chairman Houghton: 

Enclosed for filing as part of the hearing record for the March 18 hearing held 
by the Oversight Subcommittee on the tax treatment of structured settlements and 
structured settlement factoring are 6 copies (and a disk in Word Perfect 5.1 format, 
where possible) of the following documents: 

(1) A memorandum of the National Structured Settlements Trade Association en- 
titled, “Point-Counterpoint — Responses to Assertions Made by Factoring Companies 
Regarding the Factoring of Structured Settlements,” dated March 25, 1999 (docu- 
ment on hard copy and disk); 

(2) A memorandum of Hogan & Hartson L.L.P. entitled, “Overview of Tax Con- 
cerns Raised for Structured Settlements by Factoring Transactions,” dated March 
24, 1999 (document on hard copy and disk); 

(3) A memorandum of Hogan & Hartson L.L.P. entitled, “March 18 Oversight 
Subcommittee Hearing on Structured Settlement Factoring — The Commonwealth of 
Pennsylvania Medical Professional Liability Catastrophe Loss Fund’s Experience 
with the Factoring Companies,” dated March 25, 1999, to which is attached the brief 
of the Medical Professional Liability Catastrophe Loss Fund before the Supreme 
Court of Pennsylvania in the case of Legal Capital, LLC and Charles I. Artz v. Med- 
ical Professional Liability Catastrophe Loss Fund. (The memorandum of Hogan & 
Hartson L.L.P. is provided on both hard copy and disk; the attached brief is pro- 
vided on hard copy only). 

(4) A letter from Hogan & Hartson L.L.P. to Hon. Scott Mclnnis, dated March 19, 
1999 responding to a question that he raised during the March 18 hearing regarding 
factoring company discount rates, together with attachments to the letter: (i) a docu- 
ment entitled, “Discount Rates Charged to Settlement Recipients in Factoring 
Transactions (Drawn from Court Records),” dated March 15, 1999; and (ii) a docu- 
ment entitled, “Factoring Companies Routinely Sue their Own Customers, Obtain- 
ing Judgments in Amounts That Dwarf the Amounts the Customers Have Re- 
ceived,” dated February, 1999, to which is attached a series of court docket sheets. 
(All of these documents, with the exception of the court docket sheets, are provided 
on both hard copy and disk; the court docket sheets are provided on hard copy only); 

(5) A series of sample factoring company advertisements offering to purchase 
structured settlement payments. (These documents are provided on hard copy only); 
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(6) A memorandum of Hogan & Hartson L.L.P. entitled, “Presentation of Cost In- 
formation to Injured Victim at Time of Structured Settlement Offer,” dated March 
26, 1999, to which is attached a series of four examples of the detailed structured 
settlement illustrations that are presented to the victim and counsel during the set- 
tlement negotiations. (The memorandum of Hogan & Hartson L.L.P. is provided on 
both hard copy and disk; the attached structured settlement illustrations are pro- 
vided on hard copy only); and 

(7) Relevant portions of two studies prepared by the Insurance Services Office, 
Inc. entitled “Closed Claim Survey for Commercial General Liability: Survey Re- 
sults, 1997” and “Closed Claim Survey for Commercial General 

Liability: Survey Results, 1995.” (These documents are provided on hard copy 
only). 


Sincerely, 

Enclosures 


John S. Stanton 


cc: Hon. William J. Coyne 
Ranking Minority Member 
Subcommittee on Oversight 

House Committee on Ways and Means — Minority Office 
1106 Longworth House Office Building 

[Attachments to this letter and an additional letter and attach- 
ments are being retained in the Committee files.] 


o 



